








® Risk: Consideration of what actually is the risk or problem to be addressed
and whether or not an action is appropriate

® Alternatives: Consideration of what are the existing options for addressing
the risk or problem — is regulation the best method to address the problem, if
so in what form, or would an alternative approach be better

® (Cost/Benefits Analysis: Assessment of the impact of the options in terms of
benefits and costs

® Public Consultation: Recognition of the need for transparency and openness

in the process and consultation of the right stakeholders

Effect on Stakeholders:

Effect on M/SMEs

Effect on Competitiveness

Social Effect

Gender Analysis

e

In addition, several models include the need to consider compliance and
enforcement aspects. Also, depending upon the constitutional and legal situation,
some models have a legally binding requirement that a completed RIA to be
attached to the regulation proposal (for example, the Canadian, UK and USA
models).

4.2.4. Prerequisites of RIA

There are some prerequisites for RIA to be successful in improving the regulatory
environment:

® The RIA process needs to be an integral part of an overall strategy to improve
the regulatory environment

® There must be high-level political support for the concept of RIA and its
practical application

® The analytical effort to be put into each RIA should be proportionate to the
likely effects of the proposal being assessed

® Preparation of an RIA should, wherever possible, be by the policy officials
concerned and should start as soon as possible in the policy development
process, continuing as a fundamental part of it

® The results of the assessment need to be informed by and subject to both
formal and informal consultation of interested parties and others

® This process is most effective when it is overseen by a specific structure
dedicated to better regulation and supported by clear advice, guidelines and
training.

4.2.5. Evaluation of Regulation Quality (Ex-Ante/Ex-Post)

Evaluating the quality of regulation is considered one of the most important factors
of "Better Regulation". Evaluating the quality of the regulation could be in terms of
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its compliance with the pre-regulation assessment and consultation (Ex-ante) or the
effectiveness and appropriateness of the active regulation (Ex-post).

4.2.5.1. Ex-Ante Evaluation

The purpose of ex-ante evaluation is to ensure that those who take the final decisions
have to hand all the relevant information. This requires that all relevant policy
implementation options be considered, a regulatory impact assessment is carried out
and that appropriate consultation is undertaken. A check on whether these steps
have been carried out correctly is therefore desirable.

In its simplest form this evaluation consists of a checklist where all the steps
required in the process can be ticked off. Whatever form it takes, the results of this
evaluation should form part of the dossier supplied to the decision-maker.

4.2.5.2. Ex-Post Evaluation

Ex-post evaluation can contribute significantly to the effective review of existing
regulation. Done well, it provides clear information on the effectiveness and
appropriateness of the regulation, disclosing weaknesses and other shortages,
enabling the review to decide what action, if any, to take. If action is deemed
appropriate it may take the form of simplification/streamlining, repeal of the
regulation or revision of the policy itself.

Ex-post evaluations should be carried out when general reviews of existing
legislation take place, for instance in the context of a simplification program. In other
cases the time when the ex-post evaluation should take place may be decided on
when the new regulation is being prepared and can in appropriate circumstances be
included in the legal text.

This may, for example, be particularly appropriate where there is considerable
uncertainty about the risks being addressed by the regulation or about its effects,
such as when the precautionary principle is being relied upon.

In other circumstances, the appropriate time for an ex-post evaluation may be
decided upon later, based on agreed criteria. It is, in any case, essential that the time
of evaluation be chosen so that the effects of the regulation can be measured, or new
information about the circumstances of the regulation can be incorporated in the
review.

4.2.6. Benefits of RIA to the economy

Regulations could have a negative impact to the markets as well as presenting an
extra burden to M/SMEs in term of unintended compliance cost. RIAs can ensure
that regulation is well thought through and designed - taking into account both the
intended and unintended impacts®.

3 Designing a Regulatory Impact Assessment for South Africa, August 2003
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An example of unintended consequences is a change in market structure due to the
differential impact on different institutions. Particularly for M/SMEs, the direct
compliance cost of regulation can be non-trivial. Small businesses carry a much
larger relative burden as they do not have the scale of operation to offset regulatory
costs and often cannot afford to appoint dedicated staff to look after compliance
issues.

Because RIA provides decision-makers with detailed information about the potential
effects regulatory measures may have, it contributes to accountability, transparency
and consistency, and can be useful in promoting economic and social welfare*.

It is important for long-term economic development that businesses are able to
develop from small informal to larger formal businesses. Unintended regulatory
costs and unequal incidence of these costs, however, present a significant financial
hurdle to the formalization of small businesses.

Although RIA clearly benefits M/SMEs, the benefits are not limited to smaller
entities and should not be seen as an isolated M/SME protection or development
initiative. RIA will facilitate a competitive economy that allows a multitude of
parties to compete whilst ensuring the protection of consumers. In the words of Paul
Swain (Minister of Commerce in New Zealand), proper regulatory assessment
contributes to "an inclusive, innovative and prosperous economy®".

RIA can be an important support for market openness, as it helps governments
avoid unnecessary trade restrictions. The link with trade and investment is essential,
and not only for regulations that relate directly to these topics. One way this link can
be made is to include an explicit requirement that the RIA assesses trade impacts
and provides opportunities for foreign and domestic stakeholders to comment on
new proposals through effective consultation procedures.

4.2.7. Types of RIA

There are three types of RIA that could be conducted for a certain regulation; Initial,
Partial and Full/Final RIA.

An initial RIA can consist of a rough analysis based on the already available
information. It includes the best estimates of the possible risks, benefits and costs,
and will help to identify areas where more information is needed.

Partial RIAs build on the initial RIA. It is informed by more discussions, data
gathering and informal consultations. Partial RIAs include analysis of available
options and a developed method of compliance and monitoring. It also has refined
cost and benefit estimates.

* Regulatory Impact Analysis in OECD Countries, December 2005
> New Zealand Ministry of Economic Development, 2001
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The full/final RIA contains updated information in light of consultation and further
information and analysis. The full RIA will accompany legislation when it is
presented to Parliament. It becomes a final RIA when it is signed by the responsible
Minister.

4.3. Consultation

Consultation is the process of “Collecting the opinions of all affected and interested
stakeholders on the expected impact of the law/regulation proposal”. It is worth
mentioning that in order to obtain useful opinions from different stakeholders,
adequate information on the law/regulation proposal should be available to them. In
other words, stakeholders other than subject experts will need to be educated about
the regulation proposal prior to asking them their opinions.

Public consultation provides decision-makers with the expected reaction/perceived
impact of their decisions on different groups of society. Thus it enables decision-
makers to fine tune their proposals on the basis of actual responses from affected
groups.

The consultation process increases public involvement in the legislation process,
where they are confident that their opinions would have an impact on the decision-
makers. Noting that ensuring transparency in the consultation process increases the
government credibility. This would be achieved through publishing the individual
responses provided by the public in addition to the government’s feedback on those
responses.

Consultation could be conducted in different forms and shapes:
e Formally, as a standard process, or informally

e  Within and/or outside the government

e Through personal meetings and focus groups

e Through public seminars/hearings and workshops

e Through utilization of IT and internet

It is important to clarify the confusion in concept between the consultation process
and the RIA process. While the consultation, formal or informal, depends on
subjective opinions and provides recommendations, RIA is based on analysis and
studies and introduces scientific results in favor or against the proposed regulation.
In addition to that, consultation is usually conducted as a part of RIA.

4.4. Legislative Process within the Cabinet

This subsection focuses on the legislative process as a logical process; it is not
concerned with the legal process followed when regulations are presented to the
parliament.
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Throughout this study, it was clear
Regulatory Mesd N .
Analysis (iniial RIA) | that different countries share almost

Identify the Need for o ]
the same activities when it comes to

4.

Regulation F——— lewiclati .
Goverrment extermal | legislative process. As the figure to
the left shows, the legislative process
l could be categorized into three
Parial/Draft RIA distinctive phases that ends when the

Draft the new Law/

x draft law is ready to be introduced to
Regulation

A

Public Cansultation the Parllament}

l 1. Identify the Need for Regulation:
this is the phase where
indications are clear that there is a
need for reform. During this
phase, a Regulatory Need
Assessment (or an initial RIA) is
conducted to identify the problem and to specify the suitable strategy to
overcome this problem. Informal consultation within the governmental and with
focus groups/ business representatives usually is conducted during this phase to
ensure that the proposed policy is the best suitable of all alternative options, and
that the legislators as well as the public are aware of its expected costs and
benefits. Expected Impact on businesses, especially M/SME:s is also considered.

Finalize the proposed /‘—Fmal RIA

Law/Regulation

2. Draft the new Law/Regulation: based on the outcomes of the assessment, the
initial RIA and the informal consultation, the legislator would draft the
provisions of the required instrument (whether a law or regulations). It is
necessary to have another run of consultation for the draft instrument. A partial
RIA is conducted to assess the impact according to the draft version of the
legislation.

NB The first two phases may be consolidated in a single phase in cases where
the need is to amend or repeal certain provisions of an existing law/regulation.
Thus, the draft amendments would be included in the consultation document
during the RIA.

3. Finalize the proposed Law/Regulation: the Draft Law/Regulation is in its final
shape, where the responses for the consultation are studied and necessary
adjustments were applied to the draft. Final RIA is produced during this phase,
where it includes updated information as well as the government analysis of
responses it received during the consultation process. Responses to the
consultation are consolidated and published.

NB in cases where responses to the Draft Law/Regulation are in favor of the
draft, then both phases 2 and 3 could be combined in a single phase, and the
draft instrument becomes the final document that is ready to be introduced to
the parliament.
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5. Local Status

During the course of the study, the experts’ team conducted 8 interviews with
governmental officials as listed in the following table.

Ministry Position
Ministry of Finance Advisor to the Minister
Ministry of Finance Advisor to the Minister for Parliamentary Affairs
Ministry of Investment Chief Advisor to the Minister
Ministry of Investment Advisor to the Minister

Ministry of Industry and Trade | Deputy Minister for Information

Ministry of Industry and Trade | Director of Trade Policies

National Law Committee Executive Director

Ministry of Finance Advisor to the Minister

Table 2 - Interviews with Governmental Officials

The objective of these interviews was to collect and document information about the
current status in terms of legislative process.

The interviews revealed that regulatory reform in Egypt depends entirely on the
vision of the Cabinet members. The incentive for regulatory reform in some of the
cases originates externally especially because of Egypt’s international obligations, or
by monetary institutions like the World Bank and the International Monetary Fund.
It is worth mentioning that during the interviews, all interviewed officials who are
familiar with the RIA concept were in favor of implementing the RIA in Egypt.

Before a proposed legislation is introduced for governmental/public consultation, it
is presented to the ruling party (National Democratic Party) for discussion. There are
two committees in the party that are concerned with law bills; the Policies
Committee and the Bills Discussion committee, where the proposed reform is
presented by the sponsoring minister and discussed by the committees. The
recommendations made by the committees are studied and considered and
necessary adjustments to the proposal are made.

|
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5.1. Legislative process for New/Amended Laws
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Figure 2 — Legislative Process for New/Amended Laws

Reform in most cases start with the Minister’s vision. Based on identified need for
regulation, the minister formulates 2 work groups. The first one is a technical group
specialized in the area to be reformed, and the second consists of legal advisors who
will be responsible for drafting the legal text of the statute. In some of the cases, the
two work groups are supported by an international consultancy firm with expertise
in regulatory and state administration reform.

The process starts with the two groups working together to study and develop the
needed reform. In most of the cases, the work groups conduct regular meetings with
the minister to follow up the work progress and to discuss different issues. Usually,
the process of issuing a new legislation consumes about 12 months before it is ready
for parliamentary discussions.

Until now, regulatory impact assessment in its known form is not conducted for any
new law. Nevertheless, when a ministry initiates a reform, it depends on the
supporting consultancy firm — usually an international one — to develop a primary
study defining the expectations of the new law; the risks and the advantages.
Alternatives to regulation are not considered and assessed in an explicit form.

Although it is not a legal requirement, most of the ministers now utilize
consultations, whether inter-governmental or with focus groups. The objective is to
get feedback on the proposed reform. There are several cases of consultation that
occurred recently in initiating new laws in Egypt; for example, the new Income Tax
law, the new Property Tax law (initiated by the Ministry of Finance) and the new
Public Service law (initiated by the Ministry of State for Administrative
Development). Nevertheless, there is no standard form for conducting consultation;
each ministry conduct consultation using its own methods and form.

Based on the work of the technical group, formulated by the minister to study
technical aspects of the required reform, the legal group starts drafting the legal text
and provisions of the new law, taking into consideration the pitfalls of the old
regulation. It is worth mentioning that the issuing ministry depends totally on the
legal expertise of the minister’s legal advisors and/or the legislation department (if
available).
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It should be noted that there are numerous laws, regulations and ministerial decrees
in Egypt, it is practically impossible to consult all these statutes to ensure that the
new legislation does not contradict or create a conflict with what is enacted. Thus,
almost all new laws include an article revoking any laws or articles that contradict
with the new law.

In terms of legal quality of the new laws, there are several entities with the mandate
of reviewing legislative proposals and law drafts. The entities with this mandate are:

e Ministry of State for Legal Affairs

e Department of Legislation under the Ministry of Justice

e Sector of Legal Opinion (Fatwa) and Legislation under the Cabinet Office
e Ministerial Group for Political Affairs

e National Law Commission®

The work groups formulated by the sponsoring minister to study and draft the
required reform use the outcomes of the consultation and the legal review process to
adjust the law draft and to reach its final form in preparation for introduction to the
parliament.

Once the parliament approves the law draft, it is forwarded to the President to gain
Presidency Assent and get enacted on the date it is stamped by the Presidency seal
and published in the Official Gazette.

To-date, there are no studies conducted to assess the performance of new laws and
regulations.

5.2. Legislative Process for Subordinate Regulations

It is worth mentioning that subordinate regulations (or better known as “Executive
Regulations”) are less fortunate than laws, where they are not given the same degree
of care as laws. In several cases, the political pressure to enact a certain law result in
developing low-quality regulations for this law.

As it is the case with laws, no RIA is conducted for new subordinate regulations,
moreover, consultation is not conducted for the regulation; neither formal nor
informal. In most of the cases, impact of the new regulation is identified and
evaluated on the basis of complaints from affected sectors.

5.3. Conclusion

The following bullets summarize the current status in terms of regulations and
regulatory impact assessment. This conclusion is derived from reviewing different

® To review economic legislations or those that are related to economy
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studies and reports and from the outcomes of interviews with governmental
officials.

e Studies are conducted for intended reforms in some cases.

e RIA is not conducted; neither for laws nor for regulations.

e There is no legal basis that mandates consultation for new laws/regulations

e Different ministries conduct informal consultation; in-government and with
focus groups in different ways

e The results of consultation process are collected and analyzed but not published.

e The Legislative process differs from one ministry to the other

e Publishing is not mandatory and not standard

e No government guidelines: neither for legislative process, for RIA, nor for
consultation

e There is no standard procedure for post evaluation for the application of new
laws

e Evaluation of law/regulation application is based on complaints by different
stakeholders

e There are 5 different entities responsible for reviewing the legal text of the
regulation but none for measuring its impact

0  Ministry of State for Legal Affairs
0  Department of Legislation under the Ministry of Justice
0  Sector of Legal Opinion (Fatwa) and Legislation under the Cabinet Office
0  Ministerial Group for Political Affairs
o National Law Commission
e There is no entity responsible for the quality of regulation

|
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6. International Comparative Study

This section presents the international experience in terms of regulation and
Regulatory Impact Assessment (RIA).

6.1. Forward

6.1.1. Countries Selected for Scanning

The countries selected for the comparative study represent two groups; the first
group includes countries with profound experience in regulatory reform and mature
RIA model. This group includes Canada, UK and USA.

The second group includes countries where RIA is introduced and under
implementation, whether it is still in experiment or those who started implementing
the RIA. This group includes Italy, Poland, Czech Republic and Ireland.

It should be mentioned at the outset of this section that scanning the regulatory
reform in the developing countries revealed the fact that most of these countries are
still at the prime of the process. No evidences were found to support implementing
RIA as a tool for regulation quality assurance.

Nevertheless, evidences were found that there are initiatives to place the developing
countries on the path of using RIA.

For example, in Tunisia, a 2-day Capacity Building Seminar on Regulatory Reform
was held on November 2005”. The meeting was attended by 21 delegates from the
Tunisian national government and policy experts from the Regulatory Policies
Division of the OECD Secretariat as well as OECD delegates from France and
Switzerland.

The seminar aim was to provide initial OECD (secretariat and delegates) thematic
input, generate a discussion with the Tunisian actors and work on the stocktaking
(on the basis of a focused questionnaire) in view of developing action plan
proposals, pilot projects and outputs that could be used by several countries on a
regional basis.

In Turkey, the “Sigma” Programme?® is supporting the reform efforts in priority
areas through its work on different initiatives, including an initiative on “Regulatory
Impact Assessment and EU Member State Practices” that started in February 2006.

A conference was held in Ankara in April 2006 to discuss Regulatory Impact
Assessment. A study was published’ to be discussed during this conference. The

" http://www.oecd.org/document/4/0,2340,en_34645207 34744818 35684484 1 1 1 1,00.html
8 http://www.oecd.org/document/10/0,2340.en_33873108 33873854 35046282 1 1 1 1,00.html
° Overview of the importance and Impact of Better Regulation, Sigma Publication, April 2006
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study concluded that the need to build capacity for undertaking RIAs is essential for
Turkey’s negotiations on EU membership.

6.1.2. Comparative Study Categories

To provide the best utilization of the data of the international experience, data was
classified into features. These features characterize the model adopted in the scanned
countries Egypt is compared to the scanned countries in term of these features.

Different features/characteristics were grouped under main categories to provide a
structured scanning approach. These categories are:

e Legislative Process

e Regulatory Impact Assessment (RIA)
e Consultation

e Reform Methodology

This study uses tables as means to compare certain characteristics in scanned
countries instead of narrated text as in a traditional study.

6.2. Legislative Process

As mentioned earlier in this report, the study focuses on the legislative process as a
logical process, i.e. the technical work conducted within the ministry/department
that is preparing the regulatory proposal. It is not concerned with the legal process
followed when regulations are presented to the parliament.

6.2.1. Local Status

In Egypt, there is no standard format for conducting legislative activities among
different ministries of the Cabinet. Each ministry follows its own procedures and
methods; there is not legal framework that governs the legislative process as it is the
case in the scanned countries.

The government has a regulatory plan that is discussed and approved by the
appropriate committees within the ruling party; however this plan is not published.
As for the ministries, each minister has to submit his ministry’s regulatory plan to
the ruling party for discussion and endorsement, and it is the case with the
government, the ministerial regulatory plan is not published.

Developing the regulatory proposal is the responsibility of the initiating ministry,
utilizing its own legal and technical resources. However, there are 5 different entities
responsible for reviewing the legal aspects of the regulatory proposal. These entities
are:
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e  Ministry of State for Legal Affairs

e  Department of Legislation under the Ministry of Justice

e  Sector of Legal Opinion (Fatwa) and Legislation under the Cabinet Office

e  Ministerial Group for Political Affairs

e  National Law Commission (for economic related legislations)

It is worth mentioning that subordinate (executive) regulations and ministerial
decrees do not enjoy the same degree of attention as laws. Regulations are developed

by the initiating ministry but they are not presented to Parliament for scrutiny as it is

the case for laws. In most cases, the impact of these regulations and decrees is often
identified when the ministry receives complaints from affected sectors.

6.2.2. Comparative Study (Egypt/International)

This subsection discusses in detail different features included under the Legislative
Process category. The following table lists features included under this phase.

& 3 <
Feature &8 g % &
M o
Existence of a government v v v v
consolidated regulatory plan
Government regulatory plan is x 4 v 4
published
Existence of Ministry/ Department V% v v v
regulatory plan
Ministry/Department regulatory x v v v
plan is published
Legislative Process is Stipulated by NA D L L"
Law (L)/Cabinet Directive (D)
Entity responsible for drafting new Initiating Ministry | Drafters from Initiating Initiating
laws Dept. of Justice | Ministry Ministry
Entity responsible for reviewing the | - MSLA™ - Dept. of Initiating | - Office of
law draft - Dept. of Justice Ministry | Advocacy'
Legislation'® - Privy Council - Office of
- Sector of Legal Office Information &
Opinion (Fatwa) Regulation
and Legislation' Affairs'6
- Ministerial Group

19 egislative and Regulatory Reform Act 2006
1 Regulatory Flexibility Act 1980

12 Ministry of State for Legal Affairs

3 Under Ministry of Justice

 under the Cabinet Office

15 under the “Small Business Administration”
16 at the Office of Management and Budget
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for Political Affairs

B < <
Feature &3 g % 8
= o
Subordinate regulations are x vl v v
presented to parliament
Other laws are studied to eliminate v« v v v
contradictions
A study of the reform proposal v x v 4 v x
(Need Analysis) is conducted
The needs analysis study is x v v x
stipulated by law/directive
International experience is studied v'x v vz x
The need analysis study is published x v v v

Table 3 — Legislative Process, International Comparison

6.2.2.1. Existence of a government consolidated regulatory plan

There are two major types of law-making activities® in Canada; Acts and
Regulations. In spite the fact that acts and regulations are made separately, they are

inter-related in several ways:

e Acts approved by the parliament entail provisions to authorize making of the

regulations

e The regulation must strictly conform to the limits of the act authorizing it

e Most acts depend on the regulations to make them work, thus in most of the
cases, acts and their regulations are developed in parallel in order to ensure they

form a good match.

In order to suggest or propose a legislation (whether by a law bill or by regulation),
the sponsoring minister is required to demonstrate to the whole Cabinet that
proposing a legislation is the most appropriate method to address a need for reform
or regulation. The sponsoring minister presents the Cabinet with an accurate, timely
and complete set of information. The decision of addressing the issue through
legislation is then taken by the Cabinet on the basis of discussing the presented

information.

7 Guide to Making Federal Acts and Regulations

18 Statutory Instruments, Factsheet L7, House of Commons Information Office, 2007

1% Not is a consistent manner

% The “Memorandum to Cabinet” includes analysis of the situation to be addressed

2! It is stipulated by the procedure as outlined in the “Memoranda to Cabinet: A Drafter’s Guide”.

22 As required by the “Situation Report” included in the “Memorandum to Cabinet” package

2 In the UK, the “Regulation: Less is More” study issued by the BRTF (now BRE) analyzed the Dutch

Approach to reducing administrative burden

2 The case of “Next Generation of Agriculture and Agri-Food Policy”

%% Cabinet Directive on Law Making, March 1999
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According to the “Guide to Making Federal Acts and Regulations” issued by the
“Privy Council Office” and co-published by the “Department of Justice”, the
government’s legislative activities should be planned and managed on the central
level as well as on the departmental level.

The government overall legislative plan starts up to one year before the
parliamentary session when the proposed/planned legislations are to be introduced.
The “Special Committee of Council” is responsible for discussing the Government’s
overall legislative planning and for specific legislative issues requiring decisions by
Cabinet.

In the United Kingdom, the synonym “Regulation” is used to refer to Acts (Laws) as
well as “Executive Regulations” and other binding statutes. The UK government has
developed and published its reforms plan through its dedicated website?.

In the USA, Federal Laws provide the legal framework for agency
(ministry/department) actions; those laws are “Fleshed” by agency regulations?.

The Regulatory Flexibility Act (RFA) enacted in 1980% requires agencies to consider
the impact of their legislations on small entities and to evaluate alternatives that
would accomplish the objectives of the legislation without unduly burdening small
entities when the rules impose a significant economic impact on a substantial
number of small entities. Inherent in the RFA is Congress' desire to remove barriers
to competition and encourage agencies to consider ways of tailoring regulations to
the size of the regulated entities.

The Regulatory Flexibility Act requires that agencies publish semi-annual regulatory
agendas describing regulatory actions they are developing”. The “Regulatory
Information Service Center (RISC)”, created in June 1981, is responsible for projects
that will facilitate development of and access to information. One of its projects is the
compilation of the semi-annual Unified (Governmental) Regulatory Agenda for the
Office of Information and Regulatory Affairs (OIRA) and the Office of Management
and Budget (OMB).

6.2.2.2. Government regulatory plan is published

In Canada, and as stated in the “Government Directive on Law-Making”, the
Cabinet has a responsibility to coordinate and set priorities among proposals for bills
from different departments. The Speech from the Throne is one of the primary
means for the Government to announce its legislative program.

% http://www.cabinetoffice.gov.uk/regulation/documents/simplification/summary.pdf

%" standard Operation Process 00 03: Federal Register Documents, issued by “U.S. Small Business
Administration” on December 1997

%8 The Regulatory Flexibility Act was originally passed in 1980 (P. L. 96-354). The Act was amended by the
Small Business Regulatory Enforcement Fairness Act of 1996 (P.L. 104-121)

2 http://www.gsa.gov/Portal/gsa/ep/contentView.do?programld=9083&channelld=-
13152&00id=15441&contentld=12917&pageTypeld=8203&contentType=GSA BASIC&programPage=%2Fe
p%2Fprogram%2FgsaBasic.jsp&P=MI
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In the UK, the main theme of reforms is “Reducing Administrative Burden” faced by
business. The simplification efforts are based on two major reports:

e “Regulation - Less is More”, prepared and published by the “Better Regulation
Task Force®” in March 2005

e “Reducing administrative burdens” or better known as the “Hampton Review”;
prepared by “Philip Hampton” of HM Treasury and published in March 2005.

Based on the recommendations of both reports, the government and its individual
departments have set simplification plans targeting the reduction of red-tape and
administrative burdens. The government has issued its consolidated plan for the
years until 2010 in December 2006 through its website’!. The plan could be
downloaded from the URL
http://www.cabinetoffice.gov.uk/regulation/documents/simplification/summary.pdf

In the USA, unified and individual reform plans are collected and published through
the RISC website (http://ciir.cs.umass.edu/ua/) with a hyperlink placed in the
website of the responsible agency/department. For example, the “Department of
Commerce” published its annual regulatory plan on its site as a hyperlink to RISC
website:

http://www.gsa.gov/Portal/gsa/ep/contentView.do?programlId=9083&channelld=-
13152&00id=15441&contentld=13004&pageTypeld=8203&contentType=GSA BASIC
&programPage=%2Fep%2Fprogram%2FgsaBasic.jsp&P=MI.

6.2.2.3. Existence of Ministry/ Department regulatory plan

On the departmental level, each Canadian department is responsible for planning
and managing its legislative activities in its domain. The legislative activities are to
be managed in the same manner as projects, with tools to allocate resources, monitor
progress and assign time frames. It is worth mentioning that the standard Project
Management practices are applied to the legislation projects.

In the UK, each department is responsible for suggesting and initiating its own
simplification efforts and regulatory reforms, including the Cabinet Office.

Each ministry (or in the case of USA “Department/Agency”) is responsible for
initiating its own reform proposals. The appropriate program office must prepare
proposed and final regulations, with the assistance of the Office of General Counsel
(OGC) and other interested offices. The Chief Counsel for Legislation and Regulation
(CCLR) and other staff in OGC coordinate the regulatory process and communicate
with the Office of Information and Regulatory Affairs (OIRA) at the Office of
Management and Budget (OMB), the Office of the Federal Register, and SBA’s Office
of Administrative Services.

% Replace by “Better Regulation Committee (BRC) in January 2006
*! http://www.cabinetoffice.gov.uk/regulation/index.asp
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As mentioned earlier, each US agency develops its annual regulatory plan,
containing all the planned regulations for the coming year.

6.2.2.4. Ministry/Department regulatory plan is published

In Canada, each department is to develop and table (submit) a “Report on Planning
and Priorities (RPP)” for the fiscal year starting April 1st to Parliament. In the fall,
each department should develop and table a “Department Performance Report
(DPR)” to the parliament.

RPPs are individual expenditure plans for each department and agency (excluding
Crown corporations). These reports provide increased levels of detail on activities
and contain information on strategic outcomes, initiatives and planned results,
including links to related resource requirements over a three-year period. These
documents are normally tabled in the spring.

The RPPs include the regulatory plan for the coming year discussed as projects, with
estimated budget, resources and timeframes.

DPRs are individual department and agency accounts of results achieved against
planned performance expectations, as set out in respective RPPs. The DPRs cover the
most recently completed fiscal year and are normally tabled in the fall.

To better understand and develop these reports, the Treasury Board Secretariat
provides a comprehensive online guide through its website (http://www.tbs-
sct.gc.ca/rma/dpr2/05-06/guidelines/guide e.asp).

Different departments in the UK government have already set their simplification
targets and developed their simplification plans. The plans are published through
the Cabinet Office portal® as well as on the department own websites. For example,
the Department of Trade and Industry (DTI) has published its 2006/2007 plan on its
website* with specific targets and simplification measures. 17 other departments
have developed and published their plans.

In the USA, agencies reform plans are collected and published through the RISC
website (http://ciir.cs.umass.edu/ua/) with a hyperlink placed in the website of the
responsible agency/department.

It is worth mentioning that regulatory plans in the USA are developed in a standard
format and published through a central repository (RISC).

6.2.2.5. Legislative Process is stipulated by Law (L)/Cabinet Directive (D)

In Canada, the legislative process is defined and structured within the Cabinet
Directive and explained in the published document “Guide to Making Federal Acts
and Regulations”.

32 http://www.cabinetoffice.gov.uk/requlation/reform/simplifying/plans.asp
33 http://www.dti.gov.uk/bbf/better-regulation/2006%20Simplification%20Plan/page35599.html
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In the UK, the legislative process is defined under the provisions of “Legislative and
Regulatory Reform Act 2006”. While in the USA, the “Regulatory Flexibility Act
1980” is the law defining the legislative process.

6.2.2.6. Entity responsible for drafting new laws

In Canada, drafting the new legislation is a two-stage process. First stage is the “Bill-
Drafting Instructions” which are included in the previously mentioned
“Memorandum to Cabinet”. Departmental officials are responsible for developing
this section. The objective of Bill-drafting instructions is to provide the departmental
officials with a process that reflects the thinking involved in transforming policy into
legislation as well as provide an opportunity for other departments to appreciate
how, if at all, the proposals will affect them.

Departmental legal advisers have primary responsibility for assisting their clients
with the legal analysis. They are supported in their role by the “Public Law and
Central Agencies Portfolio of the Department of Justice”, which has special expertise
in constitutional issues and provides detailed assessments of these issues.

The second stage is the actual draft of the bill. Drafting begins once the legislation
proposal is approved by the Cabinet; with the bill-drafting instructions (included in
the MC) are the basis on which the bill is drafted. Two drafters are assigned by the
Director of “Legislation Section of the Department of Justice” to draft the new
legislation

The departments of the UK government are the entities responsible for drafting new
regulations. However, the “Better Regulations Task Force (BRTF)3**” has set criteria of
5 conditions that every legislator has to adhere to, which are the key regulatory
principles®. These principles are:

1. Transparency: the regulation must be open, simple and “User-Friendly”
2. Accountability: to be accountable to minister, to parliament and to the public

3. Targeting: the regulation must be focused on the problem, minimizing the side
effect as much as possible.

4. Consistency (Predictability): People should know exactly where they stand

5. Proportionality: the regulation must fit to solve the problem, meaning that a
regulation should only occur when absolutely necessary.

As well, in the USA, Agencies/Departments are the entities responsible for drafting
the regulations, with the assistance and support provided by the Office of General
Counsel (OGC) within the agency/department.

* Replaced by “Better Regulation Commission” since January 2006
% The Better Regulation Guide, P3, issued and published by the “Better Regulation Unit” of the Cabinet Office,
UK
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6.2.2.7. Entity responsible for reviewing the law draft

In Canada, there are two main entities that are reviewing the draft bill prior to its
publishing; these entities are the Legislation Section in the Department of Justice and
the Privy Council Office.

In the UK, there are no other entities responsible for reviewing the draft legislation
prior to publishing it for consultation. Once the draft is completed, adhering to the
key principles of good regulation, the initiator department seeks the approval of the
minister, and then it proceeds with formal consultation.

While in the USA Draft regulations must be submitted with their initial/final
Regulatory Flexibility Analysis (I/FRFA) to the Office of Advocacy at the Small
Business Administration to comment on the regulation and its impact on small
businesses. It should also be submitted to Office of Information and Regulation
Affairs (OIRA) at the Office of Management and Budget (OMB)?3.

6.2.2.8. Subordinate regulations are presented to parliament

According to the instructions in the “Guide for making Federal Acts and
Regulations” of Canada, the subordinate regulations are to be presented to the
parliament for discussions and scrutiny.

In the UK, subordinate regulations are considered as “Statutory Instruments (SIs)*”
that allow the provisions of an Act of Parliament to be subsequently brought into
force or altered without Parliament having to pass a new Act. They are also referred
to as secondary, delegated or subordinate legislation.

Whether an instrument is subject to parliamentary procedure is determined by the
parent Act. Some SIs are not subject to any parliamentary procedure and simply
become law on the date stated in them. Such Instruments are, in general, not
controversial.

SIs that are subject to parliamentary control; these SIs will follow one of the
procedures laid down in the Statutory Instruments Act 1946. The type of
parliamentary control will usually be prescribed in the parent Act. An instrument is
laid before Parliament either in draft form or after the instrument has been signed by
the sponsoring minister.

In the USA, all the final rules published in or amending Title 13 of the Code of Federal
Regulations (CFR), Chapter 1, should be submitted to each House of Congress and to
the Comptroller General. In addition to a copy of the rule, concise general statements
relating to the rule, including whether it is a "major rule" as defined in section 804 of the
APA, and the proposed effective date of the rule must be submitted to the congress®.

% http://www.ogc.doc.gov/ogc/legreg/zregs/quidelines.htm
%7 Statutory Instruments, Factsheet L7, House of Commons Information Office, 2007
% Standard Operations Process 70 20 2, Regulation Development and Review Program
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6.2.2.9. Other laws are studied to eliminate contradictions

When drafting a new legislation in Canada, the procedures stipulate that it should
be consistent with important Acts of general application, such as the Access to
Information Act, the Privacy Act, the Official Languages Act and the Financial
Administration Act. In the mean time it should ensure non-redundancy in its
provisions with the Interpretation Act, the Criminal Code, or any other Acts of general
application.

In the UK, the “Better Regulation Guide” stipulates that the new regulation should
integrate with previous regulations®. If the regulation overlaps with another
measure, the legislator should try to replace it with a combined and streamlined
regulation, and consider how the proposal interacts with other regulations in similar
or related areas.

In preparation of the draft legislation in the USA, the I/FRFA includes a section to
describe Identification of all relevant Federal rules which may duplicate, overlap or
conflict with the proposed legislation. This section states the outcome of
considerations for other regulations that might overlap or conflict with the proposed
regulation.

6.2.2.10.A study of the reform proposal (Need Analysis) is conducted

In Canada, the Cabinet is responsible for coordinating and prioritizing different
proposals for bills. Thus, a department must seek the Cabinet approval for its
proposed legislation before it could be incorporated in the government’s legislative
plan and submitted to the parliament. When a department suggests a legislation, it
develops a “Memorandum to Cabinet (MC)”, which is a complete package that
covers the proposed legislation, its financial requirements and a comprehensive
analysis of the situation that led to proposing the legislation.

The MC consists of two major parts*’;
1. The Ministerial Recommendations
2. The Analysis

The “Analysis” portion of the MC is considered a “Need Analysis Study” that covers
the background, concerns of possibly affected groups, and a study of available
options in a neutral tone; their financial details, advantages and disadvantages.

It is a usual practice in the UK that a study of needed reforms is conducted and
published. The “Regulation — Less is More” and the “Hampton Review” are clear
examples. The recommendations of the said reports have initiated the government’s
efforts that concluded in issuing the “Legislative and Regulatory Reform Act 2006”.

% “The Better Regulation Guide”, P10
%0 Memoranda to Cabinet: A Drafter’s Guide (Privy Council Office)
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The Regulatory Flexibility Act in the USA do not explicitly stipulate that a regulatory
need analysis be conducted to justify the proposed regulation. Nevertheless, it
stipulates that the legislating agency should carefully examine other alternatives to
ensure that the regulation do not impose unnecessary burdens on small business,
small governmental jurisdictions, and small organizations. This is done by means of
Initial/Final Regulatory Flexibility Analysis (I/FRFA) which includes a background
section that could be considered as a “Regulatory Needs Analysis”.

6.2.2.11.The need analysis study is stipulated by law/directive

As mentioned earlier, In Canada, a department must develop a “Memorandum to
Cabinet (MC)”, which is a complete package that covers the proposed legislation, its
financial requirements and a comprehensive analysis of the situation that led to
proposing the legislation.

It is a usual practice in the UK that a study of needed reforms is conducted and
published. However, there was no documentary evidence that such a study is
stipulated by law or by a Cabinet Directive.

The Regulatory Flexibility Act in the USA do not explicitly stipulate that a regulatory
need analysis be conducted to justify the proposed regulation. Nevertheless, it
stipulates that the legislating agency should carefully examine other alternatives to
ensure that the regulation do not impose unnecessary burdens on small business,
small governmental jurisdictions, and small organizations.

6.2.2.12.International experience is studied

In the UK, the “Regulatory Need Analysis” studies tend to explore the experience of
other countries that faced the same issues. For example, the “Regulation — Less is
More” report explored and analyzed the Dutch experience in reducing the
administrative burdens. The recommendations of said report were based on the
outcomes of this international experience scan.

6.2.2.13.The need analysis study is published

In Canada, it was not possible to locate an example Memorandum to Cabinet (MC).
However, a sample MC was reviewed at:
http://www.shodjai.org/foad/extdoc/mc book.fm.html.

In the UK, different reform proposals are usually preceded by a need analysis study,
as in the case of the previously mentioned “Regulation — Less is More” and the
“Hampton Review”.

As the US regulatory plans form the needs analysis study, it could be considered
that the analysis study is published within the annual regulatory plan for different
agencies, on the RISC website (http://ciir.cs.umass.edu/ua/).

6.2.3. Legislative Activities
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While the previous subsection presented the features of the legislative process, the
following table is focused on the legislative activities conducted in the scanned

countries.
2 | 3
Feature % g % §
Moo
Identify the need for reform v v v v
Conduct Initial RIA * * | V17
Publish “Notice of Intent to Regulate” in official gazette x v x x
Draft required law/regulation v v v v
Conduct Partial RIA x v v x
Publish a consultation document x v v v
Conduct Public* Consultation x v v v
Pre-Publication of draft law/regulation in official gazette as x v x x
last chance for consultation
Receive, analyze and publish responses to consultation x v v v
Finalize the draft law/regulation v v v v
Conduct full/final RIA x A A
Introduce draft law/regulation to Parliament v %% v v v

Table 4 - Legislative Activities, International Comparison

6.3. Regulatory Impact Assessment (RIA)

High quality regulation helps avoiding the damage caused to firms’
competitiveness by increased costs and market distortions (particularly for small
tirms). The implementation of such regulation is also less problematic for public
administrations and compliance is easier for citizens.

The best way to achieve high quality regulation is through conducting a Regulatory
Impact Assessment (RIA) for each regulation and law before it is applied. RIA is
widely implemented by different governments worldwide. Specifications and level
of details are different from one government to another.

6.3.1. Comparative Study (International)
This subsection discusses in details different features included in conducting
Regulatory Impact Assessment (RIA).

As this study is concerned with introducing and implementing RIA in Egypt, it was
decided not to include Egypt in the comparison since RIA is not implemented.

I For public in General
2 Only draft laws
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]
]
Feature g % Cg
o
Existence of a Central body for RIA quality assurance v v v
RIA Central Unit is reporting to Prime Prime Presiden
Minister | Minister t
Existence of Departmental/Ministerial RIA Units v v v
Legal Basis for RIA (by Law [L], Cabinet Directive [C]) C L L
ExAnte (A)/ ExPost (P) / Both (B) impact assessment A A A®
Use of Standard RIA Model for all regulators v v v
Guidelines for Conducting RIA v v v
Conducted by Department/Ministry (M) or Central M M M
Body (C)
RIA on Subordinate (Executive) Regulations v v v
RIA on Ministerial Decrees (Rules) v 7 v
Conducting Initial (I)/ Partial (P)/ Full (F) RIA PF" IPF IF
Proposed legal text is included in the RIA v %% v x
RIA is Published v v v
Consultation is part of the RIA v v v
Final RIA is published v v v
RIA is included in the final draft law package v v v
RIA examines impact on Small Enterprises e v v
RIA examines impact on Competitiveness x v x
RIA includes Cost/Benefit analysis v v v
RIA includes compliance requirements x x v
RIA includes Enforcements and sanctions v v v/ %%
RIA includes Monitoring and review methods x v x
RIA covers duplication/overlapping with other x x v
regulations

Table 5 - Regulatory Impact Assessment, International Comparison
6.3.1.1. Existence of a Central body for RIA quality assurance

In Canada, the “Privy Council Office” is the entity responsible for ensuring the
quality of Regulatory Impact Assessment Statements. It also provides technical
assistance to regulating agencies in terms of training and guidance in conducting
RIAs.

% A review of acting rules is conducted in the USA, but not in the form of an RIA
“ As provided by the “Regulatory Reform Act 2006”

* According to the “Guide to Making Federal Acts and Regulations”, P181

“® Information is not available

*" Previous reference

*8 For law amendments/changing

*° Impact on Business in General

%0 Enforcement requirements are covered by sanctions are not included in the RIA
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In the UK, there are two central entities that are involved in monitoring conducted
RIAs; the first is the “Better Regulation Executive (BRE)” which is responsible for
supporting departmental RIA units during the development of RIA and to monitor
the quality of developed and submitted RIAs prior to introducing the proposal to the
government.

The second entity is the “Better Regulation Committee (BRC)” that replaced “Better
Regulation Task Force” in January 2006. The BRC is an advisory board, formulated
of businesses and other non-governmental stakeholders. The BRC plays the role of
advisor to the government about new regulatory proposals and about the
Government's overall regulatory performance. BRC also is responsible for the
challenge role carried out by the Better Regulation Task Force, as well as take on new
responsibilities, including testing departmental plans for simplification and
administrative burden reduction.

In the USA, the Executive Order 12866 has stated that “Office of Management and
Budget (OMB)” is the central body responsible for reviewing the quality of
regulations and guidance documents.

6.3.1.2. RIA Central Unit reporting

In all the scanned countries, the central RIA unit is located within the Cabinet or
under the direct supervision of the government leadership. In Canada and the UK,
the central RIA unit reports to the Prime Minister. As well, the central RIA unit
(Office of Management and Budget) directly reports to the President.

6.3.1.3. Existence of Departmental/Ministerial RIA Units

All the scanned countries have this feature. In each of the ministries/ departments/
agencies, the RIA units are responsible for conducting the necessary RIA studies for
new regulations.

Departmental/Ministerial RIA units are supported by the central body through
training and technical support for conducting RIAs.

6.3.1.4. Legal Basis for RIA (by Law [L], Cabinet Directive [C])

The “Regulatory Impact Analysis Statement (RIAS)” as a regulatory reform tool was
introduced in 1986 in Canada by the government™. The legal basis for
implementation of the RIA system in Canada is the “Cabinet Directive on Law
Making” (first introduced in 1986 and updated in 1999).

The “Cabinet Directive on Law Making” stipulates that the Cabinet’s decision to
address a matter through a bill or regulation should be based on accurate and
comprehensive analysis conducted by the sponsoring ministry.

1 RIAS Writer’s Guide (http://www.ths-sct.gc.ca/ri-gr/ra-
ar/default.asp@language=e&page=publications&doc=riaswritersquide 2friaswritersguide e.htm)
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Such analysis is structured in the “Regulatory Impact Analysis Statement”, which
has 6 sections as stated in the “RIAS Writer’s Guide”.

Canada has a particular scope of RIAS (Regulatory Impact Analysis Statement). It
requires RIAS only in subordinate regulations. Memorandum to Cabinet (MC)
similar to RIAS is required for primary laws and policies. It should be noted that
adoption of primary laws typically involves consultation with stakeholders,
discussion of policy proposals among government ministries with different
mandates and discussion of the proposal by Cabinet and public debate in Parliament
during the legislative process. Canada does not require RIA for primary laws
because all of these elements promote the development of high quality legislation®.

Nevertheless, and according to the “Memoranda to Cabinet: A Drafter’s Guide”, if
the “Act” has regulatory implications, the Memorandum to Cabinet (MC) should
include a brief of the implications under the “Rationale” section and the RIAS
should be attached to the MC as annex®. A complete set of the parts that form the
MC is available through the Privy Council Office website:

(http://www.pcobcp.gc.ca/default.asp?Language=E&Page=Publications&doc=mc/mc
e.htm)

The legal basis for conducting RIA in UK is the Cabinet Directive issued by the UK
Prime Minister in August 1998% and supported by the “Legislative and Regulatory
Reform Act 2006”.

The Cabinet Directive stipulates that “no proposal for regulation which has an
impact on businesses, charities or voluntary bodies, should be considered by
Ministers without a regulatory impact assessment being carried out.”

In the USA, the “Regulatory Flexibility Act (RFA)”, signed by President Carter on
September 19, 1980 requires each agency to “make available for public comment and
to transmit to the Chief Counsel an initial regulatory flexibility analysis.”

The said Act was amended by different Executive Orders: 12866 (September 1993),
13258 (February 2002) 13272 (August 2002) and 13442 (January 2007).

In the USA, the term “Regulatory Impact Review (RIR*®) and Regulatory Flexibility
Analysis (RFA%®)” is used to denote the analysis conducted to study the expected
impacts of certain legislation. Both the RIR and the RFA are usually contained in a
single document.

The RIR provides a comparative analysis of the costs and benefits of the alternatives
under consideration for a proposed action, while the RFA provides an analysis of the

%2 previous Reference

%% Memoranda to Cabinet: A Drafter’s Guide (Older Version), Pages B9 and B20

> Better Policy Making: A Guide to Regulatory Impact Assessment

% To be prepared in accordance with Executive Order 12866 (Regulatory Planning and Review)
*® To be conducted in accordance with Regulatory Flexibility Act, 1980
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impacts of proposed action and suggested alternatives to the small entities
regulated.

The RIR/RFA is the equivalent of Regulatory Impact Assessment (UK) and the
Regulatory Impact Analysis Statement (Canada). The term “Rulemaking” is used in
the USA to denote the process of legislating/regulating.

6.3.1.5. ExAnte (A)/ ExPost (P) / Both (B) impact assessment

It is a fact that in Canada, the Cabinet Directive stipulates an RIAS to accompany any
legislation that may have regulatory implications. There was no evidence that Ex-
Post RIAS is conducted for the new law (Act/Regulation). Nevertheless, there are
cases where the act includes an article for reviewing its provisions and operation,
such as the earlier mentioned “International Bridges and Tunnels Act”.

In the UK, regulating departments have to conduct RIA three times; initial, partial
and full/final RIA.

An initial RIA can consist of a rough analysis based on the already available
information. It should include the best estimates of the possible risks, benefits and
costs, and will help to identify areas where more information is needed®. The initial
RIA is considered for reform proposals seeking the responsible minister’s consent.

Partial RIAs build on the initial RIA. The partial RIA must be submitted with any
proposal needing collective agreement from Cabinet, Cabinet Committee, No 10
Downing St. or other interested Ministers. It must also accompany the formal
consultation. It should be informed by more discussions, data gathering and
informal consultations. Partial RIAs should include analysis of available options and
a developed method of compliance and monitoring. It should also have refined cost
and benefit estimates3.

The full/final RIA contains updated information in light of consultation and further
information and analysis. The full RIA will accompany legislation when it is
presented to Parliament. It becomes a final RIA when it is signed by the responsible
Minister and placed in the House library. It is also published through the
departmental website®.

As for the USA, the Office of Advocacy, under the “US Small Business
Administration (SBA)” has developed and published a “Guide for Government
Agencies®®” to be used for complying with the Regulatory Flexibility Act.

According to the said guide, a regulating agency starts by deciding whether the RFA
apply to the suggested legislation. This decision is based on assessing the legislation
impact on small entities. It is worth mentioning that every rule is different; the level,

> Better Policy Making: A Guide to Regulatory Impact Assessment, p11. Publish by the Regulatory Impact
Unit in the Cabinet Office in January 2003

%8 Same reference, P25

%% Same reference, P35

8 http://www.sba.gov/advo/laws/rfaguide.pdf
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scope, and complexity of analysis may vary significantly depending on the
characteristics and composition of the industry or small entity sectors to be
regulated.

RIR/RFA is conducted on two phases, initial and final. Initial Regulatory Flexibility
Analysis (RIR/IRFA) is conducted as a first step for selecting a regulation. The Final
Regulatory Flexibility Analysis (RIR/FRFA) is completed after collection and analysis
of public responses and is published with the final legislation in the Federal
Registry.¢!

6.3.1.6. Use of Standard RIA Model for all regulators

In each of the scanned countries, regulators in all departments are using a standard
model for RIA.

In Canada, the “RIAS Writers” Guide®®” presents the RIAS model to regulators
responsible for conducting RIAs.

In the UK, the “Guide to Regulatory Impact Assessment” developed and published
by the Regulatory Impact Unit under the Cabinet office in 2003 contains a standard
template for initial/partial/full RIA.

In the USA, the “Small Business Administration (SBA)” has published a guide for
governmental agencies on “How to comply with the Regulatory Flexibility Act”. The
guide contains examples with standard format for Initial/Final Regulatory Flexibility
Analysis.

6.3.1.7. Guidelines for Conducting RIA

The same guides mentioned under the directly above feature are guidelines for
conducting RIA.

6.3.1.8. Conducted by Department/Ministry (M) or Central Body (C)

In all three countries, the regulating department/agency conducts the RIA through
its RIA unit with support and supervision of the central body.

6.3.1.9. RIA on Subordinate (Executive) Regulations
6.3.1.10.RIA on Ministerial Decrees (Rules)

Again, in all the three countries, RIA is conducted for subordinate regulations. While
it was documented that Canada and the USA conduct RIA for ministerial decrees,
documentary evidence for such practice in the UK was not available.

81 http://www.regulations.gov
62 prepared and Issued by Consulting and Audit Canada in 1992
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6.3.1.11.Conducting Initial (I)/ Partial (P)/ Full (F) RIA

In Canada, the initiating department conducts partial and full RIA for its legislative
proposals. In the UK, Initial, Partial and Full RIAs, while in the USA, Initial and Full
RIAs are conducted (in the case of USA it is called Initial/Final Regulatory Flexibility
Review).

6.3.1.12.Proposed legal text is included in the RIA

For relatively small amendments in Canadian regulations, the proposed legal text is
included within the RIAS, like the case of “Regulations Amending the Introduced
Forest Pest Compensation Regulations” published in Canada Gazette (Vol. 140, No.
51 — December 23, 2006)* and “Regulations Amending Food and Drug Regulations
(1390 — Data Protection)” published in Canada Gazette (Vol. 138, No.50 — December
11, 2004)%. The “Canada Gazette” is one of the vehicles that Canadians can use to
access the laws and regulations that govern their daily lives. It has been the "official
newspaper" of the Government of Canada since 1841.

In UK, The proposed legal text is not included in the RIA itself; nevertheless, it is
published as a stand alone document along with other related documents
(consultation document(s), partial RIAs and final RIAs).

As well in the USA, the legal text for proposed legislation is not included within the
studied IRFAs/FRFAs. Rather, they entail explanations of the amendments/changes
suggested.

6.3.1.13.RIA is published

In Canada, RIA Statements for proposed legislations are published electronically
through the sponsoring department website and/or the Canada Gazette website®.

In the UK, regulatory impact assessments (RIA) as well as other related documents
(reform study, consultation documents, etc.) are published through the responsible
department’s website, with a hyperlink on the governmental portal.

The IRFAs/FRFAs in the USA are published along with different notices for public
comments in the website of the legislating agency. An example of such publication
would be the rule for establishing the “National Organic Program” under the
direction of the Agricultural Marketing Service (AMS), an arm of the US Department
of Agriculture (USDA). The documents of the said legislation are published through
the program website http://www.ams.usda.gov/nop/NOP/standards.html

6.3.1.14.Consultation is part of the RIA

In Canada, the latest version RIAS includes the latest consultation outcomes as a
report within the updated consultation section. In addition, the said version entails
the changes occurring to the proposed legal text on the basis of adopted suggestions.

83 http://canadagazette.qgc.ca/part1/2006/20061223/html/reglel-e.html
® http://canadagazette.qgc.ca/part1/2004/20041211/html/regle3-e.html
8 http://canadagazette.qc.ca/
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In the UK, and as mentioned earlier in this document, the final RIA that is carried
out for the final draft includes the outcomes of the consultation process along with
the amendments/changes that occurred depending on those outcomes.

The final RFA in the USA includes the analysis and outcomes of the consultation
process. Moreover, the final drafts published on “Regulations.gov” also include the
analysis of comments received, along with changes to the proposal that were made
according to these comments.

6.3.1.15.Final RIA is published

The Final RIAS is published along with the final form of the draft legislation in the
Canada Gazette — Part I.

It is worth mentioning that RIAS in Canada is republished when a considerable
amount of changes occur to the original proposal. If no responses are received, or if
the responses were in favor of the legislation, then the first RIAS is considered the
Final RIAS.

Final RIAs are usually published in the UK through the responsible department’s
website. For example, the final RIA of the previously mentioned “Work and Family:
Choice and Flexibility” is published, among other documents relating to the same
legislation. on: http://www.dti.gov.uk/employment/workandfamilies/work-families-

history/index.html.

In the USA, the Final Regulatory Flexibility Analysis (FRFA) is published on the
website of the legislating agency.

6.3.1.16.RIA is included in the final draft law package

In Canada, the “Guide for Making Federal Acts and Regulations” stipulates that the
bill package to be submitted for approval, or “Making” must include the RIAS
document, in addition to information relating to the comments received during the
consultation, any actions taken to address those comments and the rationale for the
department's responses.

The UK Cabinet Directive stipulates that the final/full RIA is to be included in the
package submitted to Parliament for discussion.

Section 251 of the US “Small Business Regulatory Enforcement Fairness Act
(SBREFA)®” requires agencies to provide Congress with notice of final agency
rulemaking actions before it becomes effective. According to the requirements of the
said act, FRFA should be included as a part of the package submitted to the
congress®.

% http://www.sba.gov/advo/laws/sbrefa.html
%7 Guide to Government Agencies, P86
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6.3.1.17.RIA examines impact on Small Enterprises

In all the three countries, the RIA examines the impact of regulations on small
entities. In Canada, the RIAS itself does not include a dedicated chapter for the
impact on small businesses. Nevertheless, analyzing the impact on business in
general and on small entities in particular is considered an integral part of the “Cost-
Benefits Analysis” conducted during the RIA process. The “Federal Regulatory
Process Management Standards” guide®® stipulates that regulatory authorities must
ensure that “they have minimized adverse economic impacts, addressed the special
circumstances of small businesses, and considered equivalent means of conforming
to regulatory requirements” and that “The specific effects of regulatory burden on
small business are considered, and their particular circumstances and business
practices are taken into account.”

The same document stipulates that “The Business Impact Test (BIT) or equivalent is
used to analyze and compare the anticipated impacts of major, alternative regulatory
solutions on business.”®

In the UK, the RIA conducted includes a dedicated section for “Small Firms” Impact
Test (SFIT)”. The Small Firms Impact Test seeks to help the regulator assesses the
impact of proposals on small business. The process also aims to help in designing
policy proposals or response in a way that meets the objectives without unduly
limiting or damaging opportunities for small enterprises. The process begins when
ideas are first developed and certainly before the publication of any consultation
document and concludes when the full and final RIA on the policy proposal is
published alongside any legislation or other implementing measure. More
explanation about the SFIT in included in Annex B: Small Firms Impact Test (SFIT).

As for the USA, the “Regulatory Flexibility Analysis” is totally dedicated to
assessing the impact of the regulation on small entities, whether small businesses,
small non-profit organizations, or small government jurisdictions.

6.3.1.18.RIA examines impact on Competitiveness

The UK is the only country including a competitiveness test within the RIA. A policy
maker should conduct a “Competition Filter Test (CFT)™®” in their initial RIA to
consider if the proposal will have a significant impact on competition. CFT is a filter
composed of 9 questions; Questions 1, 2 and 3 are related to the market, Question 4
targets substantially different effects on firms, Question 5 is concerned with changes
to market structure, Questions 6 and 7 check for penalizing new firms, Question 8 is
about technological change and Question 9 is about restrictions on firms.

% Treasury Board of Canada Secretariat, 1996
% An example BIT is located at http:/infopoll.net/live/surveys/s19985.htm
70

http://www.cabinetoffice.qov.uk/requlation/RIA/ria_guidance/competition_assessment.asp#simple assessment
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Where there are more no' than 'yes' answers to the filter questions, this suggests that
the proposal is likely to have little or no effect on competition. Thus, the regulator
will only need to conduct a “Simple Competition Assessment”, else, the regulator
should conduct a “Detailed Competition Assessment”.

6.3.1.19.RIA includes Cost/Benefit analysis

Canada”, UK” and the USA include a “Cost/Benefit” analysis in their conducted
RIAs. In 1998, the “Treasury Board of Canada Secretariat” developed and published
the “Benefit-Cost Analysis Guide” as a framework for this process; it was developed
as a useful tool for economists and non-economists alike.

In the USA, although there are no statutory requirements to do so, a preliminary
evaluation is conducted to describe the expected economic effects of the selected
alternatives when the alternatives are developed but before a preferred alternative is
identified and certainly, before the Department approves any regulatory action. The
primary intent for this analysis is to provide early consideration of economic effects
of regulatory action, not to delay or put up roadblocks to action.

Depending on the specificity of the alternatives and the number and complexity of
proposed alternatives, the analysis may be largely qualitative or may provide
quantitative estimates of economic impact. At a minimum, a qualitative discussion
of the expected economic impacts of the proposed alternatives is provided. A
quantitative analysis could be substituted for qualitative assessments when data and
resources are available. Regardless of which approach is used (qualitative,
quantitative, or a combination of both), the analysis should provide the reader with
an overall framework for assessing economic impacts.

6.3.1.20.RIA includes compliance requirements

The USA is the only country that dedicates a section in the RIA for compliance
requirements. The Regulatory Flexibility Act” stipulates that each I/FRFA should
entail “A description of the projected reporting, record-keeping, and other
compliance requirements of the rule, including an estimate of the classes of small
entities which will be subject to the requirement and the type of professional skills
necessary for the preparation of the report or record.”

6.3.1.21.RIA includes Enforcements and sanctions

In Canada, and as described in the “RIAS Writer's Guide”, the 5% section
(Compliance and Enforcement) of the RIAS should include an explanation of the
tools used to ensure compliance including sanctions. For example, the RIAS for
“Canada Business Corporations Act (CBCA)™” declares that the act is a self-

L http://www.ths-sct.gc.ca/fin/sigs/Revolving Funds/bcag/BCA2 E.asp
72

http://www.office.qgov.uk/regulation/RIA/ria_guidance/costs_and_benefits/analysis of costs and_benefits.asp
®5U..C. § 604(a)
™ http://strategis.ic.gc.ca/epic/site/cd-dgc.nsf/en/cs01381e.html
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enforcing statute where interested parties can resolve their disputes through the
courts and that the regulations do not require any new compliance procedures.

In another example, the RIAS for “Regulations amending the Proceeds of Crime
(money laundering) Regulations” states that the Act provides for a maximum fine of
$500,000 and for a jail term of five years for failure to comply with the regulations.

Each RIA in the UK includes a specific section on Enforcement and Sanctions. For
example, the final RIA that was carried out for “Work and Families: Choice and
Flexibility, Draft Regulations on Maternity and Adoption Leave and Flexible
Working”, states under the “Enforcement and Sanctions” section that “Under
existing legislation on maternity and adoption leave, employees can seek redress
through an employment tribunal, for example in cases of detriment or dismissal.
Similarly, employees will be able to seek redress through an employment tribunal
for infringements of any new rights.”

In USA, one of the most important two elements of an IRFA/FRFA is the definition
of compliance requirements, or enforcement. The US SBA “Guide for Government
Agencies” directs legislating agencies to list the requirements of compliance in a
table which would enable small entities to more easily identify potential burdens
and tailor their comments in the rulemaking process to those burdens that most
affect them without wading through many Federal Register pages. The compliance
requirements should clearly estimate all significant long- and short-term compliance
costs that are expected to occur as a result of the proposed legislation.

Sanctions and penalties are not included in the IRFA/FRFA. It is worth mentioning
that the SBA has established “Small Business Regulatory Fairness Boards”, to
provide advice on small business matters relating to agency enforcement activities
and assists with the preparation of the annual report to Congress.

6.3.1.22.RIA includes Monitoring and review methods

Unlike the UK model of RIA, Canadian RIAS do not include a section for monitoring
and review methods for evaluating the proposed legislation.

The RIA in UK includes the methods for implementation review, as it states that
“The DTI, with the DWP?, will monitor information on take-up rates of extended
maternity leave and pay. In consultation with the Office for National Statistics, the
DTI will also consider the feasibility of monitoring extended maternity pay and
leave through questions in the LFS. The DTI will continue informal discussions with
parents, employees and employer representatives to assess qualitatively the
response to the introduction of any new measures.”

In the USA, the Regulatory Flexibility Act stipulates that agencies to review all
regulations that have a significant economic impact on a substantial number of small

" Department of Work and Pensions
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entities within 10 years of their adoption as final rules”. Nevertheless, the
IRFA/FRFA does not include the methods for monitoring and review.

6.3.1.23.RIA covers duplication/overlapping with other regulations

Again, the USA is the only country that has a dedicated section for listing
duplication/overlapping with other regulations. Regulations are considered
duplicative or overlapping if they are based on the same or similar reasons for the
regulation, the same or similar regulatory goals, and if they regulate the same classes
of industry. Rules are conflicting when they impose two conflicting regulatory
requirements on the same classes of industry”.

This section of the IRFA requires the agency to examine the potential conflicting and
duplicative regulations that can unnecessarily add cumulative regulatory burdens
on small entities without any gain in regulatory benefits.

6.4. Consultation

As mentioned earlier in this document, consultation is the process of collecting the
feedback of all stakeholders, affected or interested, on the expected impact of a
proposed regulation. Public consultation provides decision-makers with the
expected reaction/perceived impact of their decisions on different groups of society.
Thus it enables decision-makers to fine tune their proposals on the basis of actual
responses from affected groups.

6.4.1. Local Status

Although it is not a legal requirement, most of the ministers now utilize
consultations, whether inter-governmental or with focus groups. The objective is to
get feedback on the proposed reform. There are many cases of consultation that
occurred recently in initiating new laws in Egypt; for example, the new Income Tax
law, the new Property Tax law (initiated by the Ministry of Finance) and the new
Public Service law (initiated by the Ministry of State for Administrative
Development).

In the first two cases, the draft law was available to the professional unions and
syndicates for open discussions, the Ministry of Finance consulted with related
ministries as well as the prime minister. The new law was discussed with the
stakeholders with the objective of creating the necessary support when introducing
it to the parliament. Public awareness campaigns were initiated to increase the
awareness for the new law using different media vehicles.

Nevertheless, the local status study showed that the process of consultation still
misses many of its fundamental elements:

"® Section 610, Regulatory Flexibility Act
" SBA, a Guide for Government Agencies, How to comply with Regulatory Flexibility Act
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e Obligation; there is no statutory requirement that makes consultation
mandatory when proposing a new legislation, or stipulating that cooperation
between ministries on legislative matters is compulsory.

e Standardization; each ministry conducts its consultation according to its own
system; there are no standards or guidelines for the consultation process.

e Publicity; the outcomes of the consultation are not published, whether on a
website or through any other media. Thus, the public is not aware of who were
consulted and what their responses were.

6.4.2. Comparative Study (Egypt/International)

The following table lists the features under this category.

2| S
Feature % % % CE
=l o
Consultation is stipulated by legal framework x V1Y v
Formal (F)/Informal (I) Consultation | F F F
Invitation to Consultation is published x v Y v
Use of On-line Consultation Forums x v Vv v
Information package is developed and published prior to consultation x V| V| v
Guidelines on Consultation process are available x ViV v
Minimum period for consultation (in days) x 30 | 35 | 30
Consultation before (B)/ after (A) the RTA NA | A | A | AB
Consultation on Bill (B)/ Questions (Q)/ Both (O) B O] O O
Responses to the consultation are published x| v v

Table 6 — Consultation, International Comparison
6.4.2.1. Consultation is stipulated by legal framework

The “Government of Canada Regulatory Policy” document, published in 1999 and
updated in 2007 by the “Cabinet Directive on Streamlining Regulations”, states that
the first requirement is that a regulatory authority must ensure that “Canadians are
consulted, and that they have an opportunity to participate in developing or
modifying regulations and regulatory programs.”

According to “The Better Regulation Guide” in the UK, the consultation process is
mandatory, even if there is no statutory requirement to do so. If a regulation is
expected to have an impact on business, charities or voluntary organizations, the
consultation document should include a Regulatory Impact Assessment (Partial
RIA).

The “Regulatory Flexibility Act” of 1980 stipulates that “When any rule is
promulgated which will have a significant economic impact on a substantial number

"8 The Better Regulation Guide, P12
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of small entities, the head of the agency promulgating the rule or the official of the
agency with statutory responsibility for the promulgation of the rule shall assure
that small entities have been given an opportunity to participate in the rulemaking
for the rule through the reasonable use of consultation techniques™.”

6.4.2.2. Formal (F)/Informal (I) Consultation

All the scanned countries conduct formal public consultation, through the media,
public hearings and through each department website.

6.4.2.3. Invitation to Consultation is published

In Canada, invitations to consultation are usually published in Canada Gazette (Part
I). Part one is that section in the gazette that includes all new notices and proposed
regulations. Canada Gazette is published on paper and is available on line®. In
addition to publication in Canada Gazette, invitations to consultation are published
on the website of the sponsoring department (e.g. Industry Canada®, Health
Canada®, Social Development Canada®) or through the governmental portal
“Consulting with Canadians®”.

As mentioned earlier, the websites of the UK Cabinet departments include a
dedicated section for consultation. For example, the consultation section of the
Department of Trade and Industry contains subsections for:

Open Consultations,

Closed awaiting Responses,
Closed with Responses, and
Archived Consultation

(See: http://www.dti.gov.uk/consultations/index.html)

As for the USA, notices (invitations) to provide public comments on proposed
actions are regularly published through the governmental portal
www.regulations.gov as well as the Federal Register®. Instructions and addresses
for public comments are provided within the published notice.

6.4.2.4. Use of On-line Consultation Forums

In Canada, the concept of “On-line Public Consultation Forums” was used to
provide the participants with a tool to post and discuss different opinions and
responses to a specific issue. One of the first ministries to use online forums is
“Industry Canada” that developed and utilized an on-line forum to handle the

7§ 609. Procedures for gathering comments

8 http://canadagazette.qgc.ca/consultation-e.html#reg

81 http://strategis.ic.gc.ca/app/sitt/spamforum/index.jspa?language=eng
82 http://www.hc-sc.gc.ca/ahc-asc/public-consult/index_e.html

8 http://sdc-dsc.dialoguecircles.com/

8 http://www.consultingcanadians.gc.ca/cpcPubHome.jsp?lang=en

8 http://origin.www.gpoaccess.gov/fr/
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problem of SPAM and to develop “An Anti-Spam Action Plan for Canada”.
(http://strategis.ic.gc.ca/app/sitt/spamforum/index.jspa)

Another form of on-line consultation is that used by the “Agriculture and Agri-Food
Canada” agency in relation to the process of developing a new policy, namely “Next
Generation of Agriculture and Agri-Food Policy”.

In addition to the public consultation sessions, interested people could participate in
the online consultation through the agency website, whether by registration or
anonymously. The online consultation consists of a questionnaire and a “Share Your
Idea” form, where the participant may answer the questionnaire (which includes
informative explanations) or fill in the form for suggesting an idea or do both things.

“On-Line” consultation is used by different departments in the UK. For example, the
“Department of Education and Skills (DfES)” has a forum for on-line consultations,
where a surfer could create an account, log-in and review opened consultations, read
the consultation documents and provide an on-line response. However, the website
does not provide an on-line “Forum” for discussions as in the case of “Industry
Canada” mentioned earlier.

The US “Regulations.gov” portal provides an on-line forum to include public
comments. Such forum enables the user to review individual comments as well as
adding his/her own comment(s) on the subject discussed.

6.4.2.5. Information package is developed and published prior to consultation

Different consultation documents were developed for the purpose of round-one
consultation sessions of the “Next Generation of Agriculture and Agri-Food Policy”
in Canada, including a discussion document complemented with a “Principles”
document®. A series of economic backgrounders provide information on broad
trends experienced by the sector as well as useful information about what is
happening in other countries.

It is worth mentioning that the developed and published documents provided
comprehensive and useful background on the issues to be discussed.

In UK, consultation documents are carefully developed and published through the
responsible department website for each of the proposed legislations.

In the USA, consultation documents are not independent documents as in the case of
UK. The IRFA documents are considered as consultation documents.

6.4.2.6. Guidelines on Consultation process are available

To assist the officials responsible for proposing legislations on the principles of
public consultation in Canada, the “Regulatory Affairs and Orders in Council
Secretariat” of the “Treasury Board Secretariat” has developed and published a

8 http://www.agr.gc.ca/pol/consult/index_e.php?sl=docs
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document with the title “Consultation Guidelines for Managers in the Federal Public
Service®”.

The “Better Regulation Guide” of the UK provides guidelines on the consultation
process. As well, the “Better Regulation Executive” (subordinate to the Cabinet
Office) has published “The Code of Practice on Consultation”® that provides a
detailed explanation on the six criteria of consultation.

In the USA, the instructions for providing comments are included in the notice for
comments-request published in “Regulations.gov” and in the “Federal Register.” In
addition, the IRFA explicitly states the instructions for developing the comments®.

6.4.2.7. Minimum period for consultation (in days)

Invitation to public consultation is usually published in Canada Gazette (Part I) as a
section of the RIAS. Usually, the publication of the regulatory proposal denotes the
start of the consultation period, which may vary from 30 days, as in the case of
“Regulations Amending the Contraventions Regulations®”, to 75 days as in the case
of “Regulations Amending the Motor Vehicle Safety Regulations (Door Locks and
Door Retention Components)’’”. However, the consultation period may be extended
for more than 4 months according to the type and complexity of the regulatory
proposal.

As for the UK, the period for consultation varies according to the will of the
responsible department. There is no statutory requirement for setting a specific time
period for consultation. However, it ranges for opened consultation in DfES from 35
days (consultation on “Safeguarding Children from Abuse linked to a Belief in Spirit
Possession”) to 90 days (consultation on “Education and Inspections Act 2006:
Consultation on school travel guidance”).

In the USA, as in Canada and UK, the period for consultation varies according to the
complexity of the proposed action. Simpler proposals may state the period of 30
days for consultation®?, while complex proposals may state 364 days (a calendar
year)®.

6.4.2.8. Consultation before (B)/ after (A) the RIA

In Canada, informal consultation occurs before developing the RIAS, while public
consultation is conducted using the published RIAS as a consultation document.

8 http://www.ths-sct.gc.ca/ri-r/ra-
ar/default.asp@language=e&page=publications&doc=consultationguidelines _2fconsultationguidelines_e.htm
88 www.cabinet-office.gov.uk/regulation/consultation/code.htm

8 A Guide for Government Agencies, P47

% \/ol. 140, No. 51 — December 23, 2006

1 \/ol. 140, No. 48 — December 2, 2006

%2 proposed Exemption involving Deutsche Bank AG (DB), [Application No. D-11324], EBSA-2007-0006-
0001

% International Sanitary and Phytosanitary Standard-Setting Activities. APHIS-2006-0109-0001
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While in the UK, it is a usual practice to include the RIA (partial) in the consultation
document available for public responses. The consultation document provides the
means to respond to the proposed legislation whether by supplying specific
questions in the context (as in the consultation document published for the
“Regulatory Reform Bill”) or by publishing the legal text of the bill itself for open
comments.

In the USA, The consultation process occurs after preparing and publishing the
IRFA. The analysis and outcomes of the received comments are included in the
FRFA developed and published with the final legislation®.

6.4.2.9. Consultation on Bill (B)/ Questions (Q)/ Both (O)

In Canada, public consultation combines the two methods; acquiring feedback
through a pre-developed questionnaire, as in the case of “Next Generation of
Agriculture and Agri-Food Policy”, and getting responses to the legal text of the
proposed regulation, usually included at the end of RIAS that is published in Part I
of Canada Gazette, as in all the cases mentioned earlier.

In the UK, the consultation document provides the means to respond to the
proposed legislation whether by supplying specific questions in the context (as in the
consultation document published for the “Regulatory Reform Bill”) or by publishing
the legal text of the bill itself for open comments.

In some cases in the USA, the IRFA includes specific questions for public comment,
as in the IRFA included in the SBA “Guide for Government Agencies”®.
Nevertheless, the public have the opportunity to comment also on the draft bill itself
as well as commenting on any other issue that is related to the discussed subject.

6.4.2.10.Responses to the consultation are published

In Canada, Responses to public consultation are not published in their individual
form, except for those made on the on-line public consultation forum for the SPAM
task force. Nevertheless, the sponsoring ministry/agency usually develops and
publishes a report on the outcomes of the consultation conducted.

The sponsoring ministry/agency usually develops and publishes a report on the
outcomes of the consultation conducted, as in the case of the “Report from Round
One Consultations on The Next Generation of Agriculture and Agri-Food Policy”
published by “Agriculture and Agri-Food Canada” in 2007.

In the UK, The responses to consultation are received through the email/mailing
address specified in the consultation document. Individual responses are analyzed
and published through the responsible department website along with the
department feedback on them.

% http://www.ams.usda.gov/nop/NOP/standards/RegFlexAct.html
% Guide to Government Agencies, Page 44
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The Final RIA, attached to the package submitted to the parliament for discussion,
includes the report on consultation outcomes, and any consequent alterations that
have been made to the proposal on the basis of these outcomes. In the mean time,
individual responses to the consultation document are collected, sorted and
published on the website of the regulating department.

As well in the USA, Individual responses to the consultation are published through
the “Regulations.gov” portal. Responses received by email or postal mail are also
scanned and published through the legislating agency website. For example, the
“National Organic Program” under the “Department of Agriculture” has collected,
scanned and published all the comments received in response to the “Public
Comments on the Proposed Rule: National Organic Program —Harvey and 2005
Amendment (TM-06-06)" on its website®.

The final RFA of a proposed regulation includes analysis and feedback on the public
comments received for its proposed legislation, as it is the case in the FRFA
published for the “National Organic Program®”.”

6.5. Reform Methodology

Different countries that started (or starting) to implement Regulatory Impact
Assessment (RIA) have implemented a phased approach to this task (as in the case of
Italy*® that started to implement RIA in 2000, and Bangladesh® that is starting the
process). In other words, the implementation of RIA starts with an “Experimental
Period”, where a pilot project would be conducted for a defined regulation or set of
regulations.

Based on the outcomes of the pilot project, the country starts its “Enforcement
Period” on the national level, taking into consideration lessons learned during the
“Experimental Period”.

To conduct the comparative study, 4 European countries were selected where RIA
has been introduced recently. These countries are Italy, Poland, Czech Republic and
Ireland.

6.5.1. Comparative Study (Egypt/International)
This section discusses in details different features included under the Reform
Methodology category.

In Italy RIA was introduced experimentally by law n. 50/1999 and by the Prime
Minister’s directive 27-3-2000. The latter specifies the RIA process and its contents,

% http://www.ams.usda.gov/nop/PublicComments/HarveyRule/PublicCommentsHarveyRule.html

7 http://www.ams.usda.gov/nop/NOP/standards/RegFlexAct.html

% Prime Minister Decree on Introduction of Regulatory Impact Analysis (RIA) and technical-regulatory
assessment (ATN), issued in 27/03/2000

% A presentation by Foreign Investment Advisory Service (FIAS) team in Bangladesh, December 2004
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establishing that all the draft bills concerning both primary and secondary legislation
proposed by the executive should be subjected to RIA. RIA at central level is under
the responsibility of the Prime Minister’s Office (Department of Juridical and
Legislative Affairs - DAGL) which is now also responsible for the review and quality
control of RIAs produced by the competent Ministries and co-ordinates the activities
connected to RIA®,

In 1999 the Polish government adopted the document “A Concept of Medium-Term
Economic Development of the Country until the year 2002” which indicated
regulatory reform as one of the priorities. In 2000, a Regulatory Quality Team was
established (chaired today by the Deputy Secretary of State, in the Ministry of the
Economy, Labor and Social Affairs and including 15 representatives of the various
governmental bodies), to serve as an advisory body to the Prime Minister and the
Council of Ministers and to promote the establishment of RIA%

In April 2005 the Government issued two Resolutions prepared by the Office of the
Government, one concerning the draft progress of the inclusion of the evaluation
method of the impact on entrepreneurial environment into the process of the
regulation preparation (Regulatory Impact Assessment - RIA) and one concerning
the Action Plan for the reduction of the administrative burden of entrepreneurs!'®.

In Ireland, the introduction of Regulatory Impact Analysis (RIA) was a key
commitment in the Government White Paper “Regulating Better” issued in 2004. The
impetus for RIA can be traced back to the inclusion of regulatory reform as a central
element of the Strategic Management/Delivering Better Government Initiative.
Following Ireland’s participation in an OECD regulatory reform peer review
programme in 2000-2001, a Working Group developed a draft RIA model for the
Irish context. As part of the White Paper Regulating Better, the Government
committed to the piloting of this model with a view to its subsequent introduction in
all Government Departments and Offices!®.

The following table lists the features under this category.

100 A Comparative Analysis of Regulatory Impact Assessment in 10 EU Countries

101 Same reference

192 The Reform and Modernization of Central State Administration in the Czech Republic
103 Report on the Introduction of Regulatory Impact Analysis, 2005
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s | & =
> = = =
Feature s = 5 =
= o o o
R d —
Phased Approach (Experiment Phase and Enforcement Phase) v v v v
Number of RIAs during experiment phase 6 9 ? 5
Experiment through Single (S)/ Multiple (M) Ministries M S M M
Legal framework issued and establish the phased approach v x v x
Experiment phase starting date 2000 | 2000 | 2005 | 2004
Period of Experiment Phase (months)/ still ongoing (O) ows | 24 | 21 18
RIA on subordinate regulations during experiment phase v v v
Ministerial RIA units created during experiment phase v x x v %
RIA conducted by Central Unit (C)/Ministerial Units (M)/ M o™ M M
Outsourced (O) during Experiment Phase
Experiment phase RIAs include formal consultation v'x vx | VX
Experiment phase RIAs are published v'x x
Outputs of the experiment phase are published v'x v

Table 7 - Reform Methodology, International Comparison
6.5.1.1. Phased Approach (Experiment Phase and Enforcement Phase)

In Italy, the Department of Public Administration (DFP) in years 2000 and 2001
managed a pilot project on RIA. The first experimental phase took place in 2001
under the co-ordination of the DAGL, in co-operation with the ad hoc Unit for the
simplification of norms and procedures (Nucleo), the DFP project, and the
Department of Economic Affairs (DAE).

In 2000, the government of Poland decided to submit the country to an OECD
regulatory review. In the same year, the government established the Regulatory
Quality Team as an advisory body to the Prime Minister and the Cabinet. In 2000,
Poland started a pilot/experiment phase to conduct several RIAs, mainly for EU
directives in preparation to integrate with the European Union.

In the Czech Republic, the Government Resolution 420/2005 contains guidelines
proposal for RIA implementation which is divided into two phases: the first phase is
the pilot phase which should last two years. After the end of the pilot phase the
second phase will start. In which the evaluation of the impact of the drafted
regulation by the RIA method will be obligatory for each draft law and according to
it the legislative rules of the government will be modified.

104 By Law 50/1999

1% |Information is not available

1% At the end of 2001

197 Departments conducted RIA, but there is information on dedicated RIA unit
198 Officials and External experts carried out the pilot RIAs

109 5 Cabinet departments
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The experiment phase commenced in June 2004 upon the government’s decision,
with the participation of 5 Cabinet departments.

6.5.1.2. Number of RIAs during experiment phase

During the experimental phase in Italy, RIA was applied to 6 draft bills (chosen from
primary legislation (Laws/Acts), secondary legislation and EC directives). In order to
offer the necessary tools to the civil servants involved in the experimentation, a
training course (involving 40 officials) on RIA was organized.

During the year 2000, the Office of the Committee for the European Integration in
Poland conducted 9 RIAs on different EU directives.

As the pilot phase has started recently in the Czech Republic, there was no
documentary evidence on the number of RIAs conducted during this phase.

5 draft bills were included in the experiment phase in Ireland, namely: Medical
Practitioners Bill, Coroners Bill, Export Control Bill, Betting Duty Regulations and
draft EU Groundwater Directive.

6.5.1.3. Experiment through Single (S)/ Multiple (M) Ministries

Six RIAs were conducted in Italy during the experimental phase by multiple
ministries. The Ministries were assisted by an ad hoc help-desk sited in the DAGL
and made up by economists, statisticians, political scientists and lawyers (coming
from the DFP project, the Nucleo!!? and the DAE!?).

In Poland, the RIA pilot was conducted by a single entity, which is the Office of the
Committee for the European Integration. The RIAs were conducted under the control of
governmental officials and in close cooperation between them and external experts.

In the Czech Republic, The Ministry of Industry and Trade and the Ministry of
Environment participated actively in the pilot phase!!2.

In Ireland, 5 Cabinet departments participated in the experiment phase. Those
departments are: Department of Health and Children, Department of Justice,
Equality and Law Reform, Department of Enterprise, Trade and Employment, Office
of the Revenue Commissioners and Department of the Environment, Heritage and
Local Government.

6.5.1.4. Legal framework issued and establish the phased approach

RIA was introduced experimentally by law n. 50/1999 and by the Prime Minister’s
directive 27-3-2000 establishing that all the draft bills concerning both primary and
secondary legislation proposed by executives should be subjected to RIA.

10 Unit for the simplification of norms and procedures

11 Department of Economic Affairs

112 Implementation Report 2006, National Lisbon Programme 2005-2008 (National Reform Programme of the
Czech Republic)
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In the Czech Republic, the government resolution 420/2005 divided the
implementation of RIA into 2 phases: pilot phase which should last for
approximately 2 years and the enforcement phase where RIA will be obligatory for
all draft laws.

There was no legal framework to establish the experiment phase in Poland or in
Ireland.

6.5.1.5. Experiment phase starting date

The experiment phase started in Italy in 2000 upon the issuance of the Prime
Minister’s directive 27/3/2000.

The pilot phase started in Poland in 2000 with 9 RIAs conducted for EU directives in
preparation to integrate with the European Union.

In the Czech Republic, the experiment phase started in 2005 upon the issuance of the
government resolution no. 420/2005. As for Ireland, the experiment phase
commenced in June 2004.

6.5.1.6. Period of Experiment Phase (years)/ still ongoing (O)

In Italy, the Prime Minister’s directive 21/9/2001 introduced new provisions on RIA,
stating that an official to act as a contact point for RIA should be selected in each
Ministry. Furthermore, a new experimental phase, associated with a training
program, was set up. In 2003, the second experimental phase started, and it is
currently in progress. The RIA Unit co-ordinates and assists the departments
involved.

At the end of 2001 RIA became compulsory in Poland for all the bills adopted by the
Council of Ministers, according to the resolutions adopted by the same council on
the regulation of its work. RIA covers primary as well as secondary regulations.

The experiment phase in the Czech Republic has been decided to last for 21 months
starting April 2005 and ending December 2006. As of January 1, 2007 impact
assessment was to be carried out for all draft acts and only those draft acts which
were assessed as optimum as concerns their economic, social and environmental
effects will be introduced to the government!'®.

In Ireland, the Taoiseach office launched two significant documents for the Irish
public service in Farmleigh House on 11 July 2005. One of them was the “Report on
the Introduction of Regulatory Impact Analysis” that presents an evaluation of the
RIA experiment phase that lasted for 18 months (starting January 2004).

6.5.1.7. RIA on subordinate regulations during experiment phase

As mentioned earlier, 6 RIAs were conducted in Italy on statutes chosen from
primary legislation, secondary legislation (subordinate regulations) and EU
directives.

113 Same Reference
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As the pilot RIAs in Poland were conducted for EU directives, they were not
conducted for primary or subordinate regulations. However, the resolution issued
by the Polish government at the end of 2001 stipulated that RIAs be conducted for
both types of regulations.

The Czech government resolution did not stipulate conducting RIA on subordinate
regulations.

As mentioned earlier, the experiment phase RIAs in Ireland included the “Betting
Duty Regulations”.

6.5.1.8. Ministerial RIA units created during experiment phase

In Italy, the Prime Minister’s directive 21/9/2001 stipulated that an official to act as a
contact point for RIA should be selected in each Ministry.

Ministerial RIA units were not created during the experiment phase, neither in
Poland nor in the Czech Republic. Nevertheless, the Ministry of Industry and Trade
and the Ministry of Environment participated actively in the experiment phase.

In spite of the fact that 5 Cabinet departments participated in the pilot RIAs in
Ireland, there was no documented proof that RIA Ministerial units were created
during the experiment phase.

6.5.1.9. RIA conducted by Central Unit (C)/Ministerial Units (M)/ Outsourced (O)
during Experiment Phase

In Italy RIA is produced by a multidisciplinary team led by the civil servants
responsible for the regulatory action under analysis. Since Italian civil servants are
mainly lawyers during the said experimentation, this team is supported by
statisticians, economists and political scientists. Some of them are external
consultants, and some others come from other administrations.

The RIAs conducted in Poland during the experiment phase were outsourced to
external experts with the involvement of government officials.

As mentioned in the previous feature, the Ministry of Industry and Trade and the
Ministry of Environment participated actively on the pilot phase.

The pilot RIAs were conducted in Ireland by the participating Cabinet departments
(5 departments).

6.5.1.10.Experiment phase RIAs include formal consultation

A fundamental tool generally used throughout the RIA process in Italy is
consultation of interested parties. Public consultation is officially recognized in Italy;
public administrations at different levels, trade unions and business organizations
are usually consulted. There is not a general requirement to publish, for example on
the Internet, consultation papers and opportunities to be consulted; the
administration in charge of RIA chooses who to consult each time, according to the
kind of regulation, and the information gap. It is not mandatory to publish
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consultation results and to explain if and how decision makers took into account the
information and comments received during consultations. There is not a defined
period to submit comments on the regulatory options and their expected effects.

Most of the piloted RIAs in Poland were devoted to the problem of identifying the
stakeholders affected, in order to consult them, and, more generally, also in order to
quantify the compliance costs generated by the EU measure.

Although there is no documentary proof that the experimental RIAs included formal
consultation, a long-term initiative called “Devote 10 minutes to improve legal
environment in the CR” was launched in March 2006. It aimed to address all citizens,
non-government organizations and stakeholders who are willing to give their
opinion on the Czech legislation and propose ways how to improve it. Thus, one
could presume that the same concept was adopted in piloted RIAs.

The draft RIA model included in the “Report on the Introduction of Regulatory
Impact Assessment” in Ireland lists “Consultation” as part of the models used
during the pilot phase. Thus it is presumed that the experiment RIAs included
formal and documented consultation.

6.5.1.11.Experiment phase RIAs are published

In Italy, there is not a requirement to publish the RIA results, but they are available
on request.

There was no evidence that pilot RIAs were published neither in Poland, Czech
Republic nor in Ireland.

6.5.1.12.0utputs of the experiment phase are published

The outputs of the experiment phase in Italy and in Poland were not published by
the government; however, the “Comparative Analysis of Regulatory Impact
Assessment in 10 EU Countries” report presented the outcomes of the experiment
phase.

As well, in Czech Republic, a report titled “Implementation Report 2006, National
Lisbon Programme 2005-2008 (National Reform Programme of the Czech Republic)”
that was developed and published by the European Council, commented on the
progress of the national reform program, including the pilot phase of implementing
RIA.

The previously mentioned report, “Report on the Introduction of Regulatory Impact
Assessment” was developed and published by the office of the Taoiseach to evaluate
the outputs of the experiment phase in Ireland.

6.6. Best Practices

To sum up the best practices concluded from the international comparative study,
the following subsections present these best practices in the form of bullets.
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6.6.1. Legislative Process within the Cabinet

e Legislative process within the Cabinet is stipulated by law/directive

e Subordinate regulations are presented to the parliament

6.6.2. Regulatory Impact Assessment (RIA)

e RIA enjoys political commitment and support

e Central RIA Unit is located within the Cabinet for quality assurance of RIA
e Standard RIA Model for all regulators

e Guidelines on conducting RIA are available

e Conducting RIA is mandatory for new laws/regulations/decrees

e RIA examines impact on small entities

e RIA includes Cost/Benefit or Cost Effectiveness analysis

e Ministerial RIA Units receive capacity building and technical support from
Central RIA unit

e New laws/regulations are monitored and evaluated on periodic basis
6.6.3. Consultation

e Public Consultation is mandatory for new laws/regulations

e Information package is developed and published prior to consultation
e Consultation follows a structured and standard process

e Guidelines on Consultation process are available

e Use of online forums for public consultation

e Responses to consultation are published
6.6.4. Reform Methodology

e Legal framework is issued to establish the experiment phase (Italy and Czech
Republic)

e RIA on laws and subordinate regulations during the experiment phase (Italy,
Poland and Czech Republic)

e Outcomes of experiment phase are published (Ireland)
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7.  Annex A: Bibliography
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Executive Order 12866 of September 30, Regulations.gov USA 2007

1993, as amended by E.O. 13258 of
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Lords

Legislative and Regulatory Reform Act Stationary Office UK 2006

2006 Ltd.
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Work and Family: Choice and Department of Trade | UK 2006

Flexibility, Additional Paternity Leave and Industry

and Pay - Final RIA
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Consultation Document Executive

A Bill for Better Regulation Summary of | Better Regulation UK 2005
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children: a ten year strategy for childcare

Environmental Assessment/ Regulatory | National Marine USA 2004

Impact Review/ Final Regulatory Fisheries Service
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Better Policy Making: A Guide to Cabinet Office UK 2003
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Act
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Designing a Regulatory Impact South Africa South 2003

Assessment for South Africa Foundation Africa

OECD Reviews of Regulatory Reform: OECD Paris 2002

Regulatory Reform in Canada

The Better Regulation Guide Better Regulatory UK 2002
Unit — Cabinet Office

Guide to Making Federal Acts and Privy Council Office | Canada | 2001
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Government of Canada Regulatory Privy Council Office | Canada | 1999

Policy

Regulation Development and Review Small Business USA 1999
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Operating Procedure Administration
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URL

OECD — Middle East and North Africa
Initiative on Governance and
Investment for Development

http://www.oecd.org/document/4/0,2340,en 346
45207 34744818 35684484 1 1 1 1,00.html

OECD - SIGMA Activities, Turkey

http://www.oecd.org/document/10/0,2340,en 33
873108 33873854 35046282 1 1 1 1,00.html

Treasury Board of Canada Secretariat
Guide to the Preparation of Part III of
the

2005-2006 Estimates - Reports on Plans
and Priorities and Departmental
Performance Reports

http://www.tbs-sct.gc.ca/rma/dpr2/05-
06/guidelines/guide e.asp

Treasury Board of Canada Secretariat
2005-2006 Part III - Reports on Plans
and Priorities

http://www.tbs-sct.gc.ca/est-
pre/20052006/deptlist e.asp

Treasury Board of Canada Secretariat
2004-2005 Part III - Reports on Plans
and Priorities

http://www.tbs-sct.gc.ca/rma/dprl/04-
05/0405dpr-rmr_e.asp

Treasury Board of Canada Secretariat
RIA Writers” Guide

http://www.tbs-sct.gc.ca/ri-qr/ra-
ar/default.asp@language=e&page=publications&
doc=riaswritersguide 2friaswritersguide e.htm

Canada, Privy Council Office

http://www.pcobcp.gc.ca/default.asp?Language=
E&Page=Publications&doc=mc/mc_e.htm

Industry Canada, Regulatory Impact
Analysis Statement - Canada Business
Corporations Act (CBCA)

http://strategis.ic.gc.ca/epic/site/cd-
dgc.nsf/en/cs01381e.html

The Canada Gazette

http://canadagazette.gc.ca/

Health Canada
Public Involvement and Consultations

http://www.hc-sc.gc.ca/ahc-asc/public-
consult/index_e.html

Government of Canada
Consulting with Canadians (Portal)

http://www.consultingcanadians.gc.ca/cpcPubH
ome.jsp?lang=en

Industry Canada
SPAM Task Force Online Forum
(Consultation)

http://strategis.ic.gc.ca/app/sitt/spamforum/inde
X.jspa
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Agriculture and Agri-Food Canada
Next Generation of Agriculture and
Agri-Food Policy

http://www.agr.gc.ca/pol/consult/index e.php?s
1=proc#rl

Treasury Board of Canada Secretariat
Consultation Guidelines for Managers
in the Federal Public Service

http://www.tbs-sct.gc.ca/ri-qr/ra-
ar/default.asp@language=e&page=publications&
doc=consultationguidelines 2fconsultationguide
lines e.htm

Parliament of Canada, House of
Commons
Government Bills

http://www?2.parl.gc.ca/HouseBills/BillsGovern
ment.aspx?Language=E&Mode=1&Parl=39&Ses=
1

Parliament of Canada
Legislation Information (LegisInfo)

http://www.parl.gc.ca/legisinfo/index.asp?Langu
age=E

Parliament of Canada, House of
Commons

The Legislative Committee First Report
on Bill-C2 (An Act providing for
conflict of interest rules, restrictions on
election financing and measures
respecting administrative
transparency, oversight and
accountability)

http://cmte.parl.gc.ca/cmte/CommitteePublicatio
n.aspx?Sourceld=147880

UK, Better Regulation Executive

http://www.cabinetoffice.gov.uk/regulation/inde
X.asp

UK, Better Regulation Executive
Simplification Plans

http://www.cabinetoffice.gov.uk/regulation/refo
rm/simplifying/plans.asp

UK, Department of Trade and Industry
2006 Better Regulation Simplification
Plan

http://www.dti.gov.uk/bbf/better-
regulation/2006%20Simplification%20Plan/page3
5599.html

UK, Better Regulation Commission

http://www.brc.gov.uk/index.asp

UK, Better Regulation Commission
The Commission's independent
assessment of simplification plans

http://www .brc.gov.uk/scrutiny/simplification p
lans.asp

UK, Department of Trade and Industry
Consultations

http://www.dti.gov.uk/consultations/index.html

UK, Better Regulation Executive
UK Government Consultations

http://www.cabinetoffice.gov.uk/regulation/cons

ultation/government/index.asp

UK, Department of Trade and Industry
Consultation on measures to protect
vulnerable agency workers

http://www.dti.gov.uk/consultations/page37726.
html
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UK Parliament
Public Bills before Parliament 2006-07

http://www.publications.parliament.uk/pa/pabill
s.htm

UK Parliament
Select Committee on Regulatory
Reform First Special Report

http://www.publications.parliament.uk/pa/cm20
0607/cmselect/cmdereg/160/16003.htm

US General Services Administration
Unified Agenda of Federal Regulatory
and Deregulatory Actions

http://www.gsa.gov/Portal/gsa/ep/contentView.
do?programId=9083&channelld=-
13152&00id=15441&contentld=12917&pageType
Id=8203&contentType=GSA BASIC&programPa
ge=%2Fep%2Fprogram%2FgsaBasic.jsp&P=MI

USA - The Regulatory Plan and the
Unified Agenda

http://diir.cs.umass.edu/ua/

US Small Business Administration
Regulatory Flexibility Act

http://www.sba.gov/advo/laws/regflex.html

USA, Regulations Portal

http://www.regulations.gov

USA Government Official Portal

http://www.usa.gov

US Department of Agriculture
The National Organic Program,
Program Standards

http://www.ams.usda.gov/nop/NOP/standards.h
tml

USA, Federal Register

http://origin.www.gpoaccess.gov/fr/

US Department of Agriculture
The National Organic Program, Final
Regulatory Flexibility Analysis

http://www.ams.usda.gov/nop/NOP/standards/
RegFlexAct.html

US Department of Agriculture

The National Organic Program, Public
Comments on the Proposed Rule:
National Organic Program —Harvey
and 2005 Amendment (TM-06-06)

http://www.ams.usda.gov/nop/PublicComments
[HarveyRule/PublicCommentsHarveyRule.html

US Department of Commerce, Office of
General Council

Guidelines for Proper Consideration of
Small Entities in Agency Rulemaking

http://www.ogc.doc.gov/ogc/legreg/zregs/guidel

ines.htm

US Small Business Administration
Small Business Regulatory Fairness

http://www.sba.gov/advo/laws/sbrefa.html
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8. Annex B: Small Firms Impact Test (SFIT)

Small Firms Impact Test
Guidance
For

Policy Makers™*

March 2007

114 Better Regulation Executive
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Small Firms Impact Test — Guidance for Policy Makers

Introduction

All Impact Assessments (IA’s) must include a Small Firms Impact Test (SFIT) unless
the measure bears solely on the public sector. This document 1) explains how to
carry out a SFIT, 2) gives practical advice on running an effective consultation and 3)
describes the assistance the Small Business Service can provide to policy makers.

Most policies affecting business will bear on small businesses more heavily
than on large business, even where your policy seeks to treat them equally.
This is because small businesses have significantly less resources and time
available to cope with regulatory change. The Government has committed that
the impact of all policy proposals on Small Business Service at the beginning
of your work if your policy is likely to have a significant impact on small
business or if you are uncertain as to how to assess the impact.

Background

Most businesses are small businesses. There are about 4.3 million enterprises in the
UK. Small enterprises and self-employed sole traders represent well over half of
private sector jobs and make up 56% of UK turnover. In contrast there are only 7000
firms employing more than 250 people. Small firms, unlike large firms, seldom have
time or resources to devote to responding to government consultations.
Proportionally very few are members of associations. It is also the case that small
businesses’ ability to adapt to new or changed regulatory requirements can be
limited. For most, the immediate priority is simply to stay in business. Good policy
making demands, therefore, that the impact of policy proposals on small businesses
are fully worked through and considered before implemented. High compliance
levels with new or changed requirements are unlikely to be achieved unless full
account is taken of the practicalities confronted by small business people. A “one-
size fits all” approach to regulatory or policy problems is often unlikely to be
appropriate.

The Small Firms Impact Test

The Small Firms Impact Test process, illustrated in the flow diagram and described
below, seeks to help you assess the impact of proposals, including those under
negotiation in Brussels, on small business. The process also aims to help you
design your policy proposals or response in a way that meets your objectives without
unduly limiting or damaging opportunities for small enterprises. The process begins
when ideas are first developed and certainly before the publication of any
consultation document and concludes when the full and final RIA on the policy
proposal is published alongside any legislation or other implementing measure.

The key stages are:
— An initial sounding of small businesses and/or representative bodies to
identify/ verify the likely impact and solutions before formal public
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consultation. This is essential for European measures under negotiation as
compliance issue for small businesses are often significantly under-estimated.

— Where the impact appears significant or complex, a more detailed exploration
of the issues and solutions with representative bodies and SMEs so that the
issues can be scoped and spelt out fully in the consultation documents.

— Assessing and reflecting the representations made by small firms during the
consultation in the final RIA, including making any necessary changes to
ensure that the policy is well adapted to the needs of SMEs.

Consulting SMEs is not an easy task. A scatter-gun approach is unlikely to be
successful. Running a small business is tough and most unlikely to have the time to
respond. The SFIT helps you to deal with these issues head on.

The Guidance on the following pages should provide sufficient tools to successfully
undertake the SFIT. If you are consulting a sector you already regulate or oversee
the likelihood is that you will have some ideas of representative firms or bodies to
contact. The Small Business Service can however provide further assistance and
advice in the connection and can help facilitate further consultation and organise
SME focus groups. Further details are given below.

Contact the SBS:

Better Regulation team

Small Business Service
Department of Trade and Industry
Bay 189

1 Victoria Street

London

SW1H OET

T: 020 7215 5679
F: 020 7215 6768
E: requlation@dti.gsi.gov.uk

I —————————
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impact on businesses?
YES NO
L
1. Consult the SBS and carry out
astage 1 IMPACT TEST
‘SOUNDING” with small
businesses and representative
= bodi
= odies _
w ) (Stage 1)
7 i
(]
7]
L
()]
2 Q. Does the likely impact of L
_I policy proposal on small _ Impact on small businesses is
<L businesses now seem NO * msignificant
E significant and/or complex?
=
1
YES
g
o A
2. Arrange stage 2 IMPACT TEST (St 2) INCLUDE A PARAGRAPH IN
h small bus \-lage
T sma busmesses RIA INDICATING FINDINGS/
ASSESSMENT
v v
3. Use the results of both stages of the test to
_, raise questi_ons for publlc consultation. Report PUBLIC CONSULTATION
< each stage in the partial RIA
=
L
[a] _ 3)
=z (Stage
<
&' v
- 4_In the full RIA you must publish the findings of
E both stages of the impact test
o
| !
< v
@ ‘ POLICY SOLUTION
Detail

What is a small business?

There is no single definition of what constitutes a small enterprise or “SME”. The
simplest approach, and that adopted in the Small Firms Impact Test, is to regard all
businesses having fewer than 250 full-time (FTE) employees as being SMEs. Except
for the technical description given in the paragraph below the term “small business”
is used in this document generically to mean small enterprises or SMEs with fewer
than 250 full-time equivalent employees.

The vast majority of enterprises (over 95%) have fewer than 10 employees and you
should make a concerted effort to consult them. It is often appropriate to distinguish
between the categories of micro, small and medium-sized businesses. For this
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purpose it is convenient to follow the categorizations recommended by the European

Commission*®:

e Micro-businesses — those with fewer than 10FTE employees

¢ Small businesses — those with fewer than 50 FTE employees

¢ Medium-sized businesses — those with fewer than 250 FTE employees
e Large businesses — 250 employees or more

Stage 1 — Starting the Small Firms Impact Test

Unless your policy proposal clearly has no impact on small businesses you should
begin your SFIT by establishing whether the proposal or solution being considered
will have a significant and/or disproportionate effect on small businesses. A proposal
may have a significant or disproportionate impact either directly, e.g. A flat fee will
have a greater impact on small businesses than large, or indirectly e.g. small
businesses will be unable to adapt processes or buy new equipment in the
timeframe. At this stage the process involves simply sounding out a number of SMEs
to obtain their comments on the proposal. You should explain your policy proposal
and outline the options for implementation. If the measure is confined to a specific
sector or industry you may already be familiar with the representative bodies and
trade associations and should consider contacting them too. If the proposal
appears likely to have a significant impact you should contact the Small
Businesses Service (T: 020 7215 5679 F. 020 7215 6768 E:
regulation@dti.gsi.gov.uk) who may be able to provide policy advice and
assistance. The Small Business Service can also provide assistance on
consultation. It maintains a database of small businesses willing to take part in initial
discussions and can provide details of relevant trade association.

Further information on the SME Consultation Database can be obtained from Danish
Chopra T: 020 7215 5679 E: danish.chopra@dti.gsi.gov.uk

The soundings can be undertaken by letter, telephone or email; though the benefit of
face-to-face contact should be borne in mind. Above all, record whom you have
contacted, and what they have said in response. Having conducted this straw poll
you will have an idea of whether the measure will have a significant impact on SMEs.
If the impact appears significant or complex you will need to progress to Stage 2 of
the SFIT process in order to fully scope out the issues for the later public
consultation phase.

If there does not appear to be a significant impact it is important that any public
consultation document and RIA indicates 1) the soundings you have taken 2) the
conclusion you have reached, 3) an explanation for this assessment and 4)
continues to invite SMEs and representative bodies to submit their views.

It is not sufficient to state you will consult small business as part of the formal
consultation process.

15 o5 124, 20 May 2003, p36-41 accessible via http://europa.eu.int/eur-lex/lex/JOIndex.do?ihmlang=en or
http://europa.eu.int/comm/enterprise/enterprise_policy/sme_definition/index_en.htm
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For measures assessed as having no significant impact, as a very minimum the
Better Regulation Executive and National Audit Office who also scrutinize RIAs, will
expect to see a statement in any conclusion document and RIA:

— Stating the result of your consultations with small businesses

— Indicating the number of businesses you consulted

— Explaining the reason you concluded there was no significant or
disproportionate impact, and

— Inviting further representations from small businesses and representative
organizations if they think they are likely to be adversely affected.

The Better Regulation Executive and National Audit Office will regard any RIA
lacking a Small Firms Impact Test assessment as deficient. This is likely to result in
either in clearance being denied or delayed.

Stage 2 — detailed Discussions

The purpose of stage 2 of the SFIT is to identify and explore more fully the issues for
measures likely to have a significant impact on small businesses so that these can
be fully identified in the consultation document. It aims to help clarify your thinking
about the implementation and the reasons behind your methods of doing so. As well
as the aspects of your specific measure you should also consider:

The cumulative burden of regulation

Possible non-regulatory alternatives

Possible unintentional effects of the measure, and

Other special approaches — such as whether partial or complete exemption
would be appropriate for small firms.

When a proposal’s impact on small businesses is more complex you should
complete stage 2 of the Small Firms Impact Test using face-to-face methods.
Where possible meet those whose views you seek at their business places, and
consider focus groups or impact test panels. The partial RIA should detail the
following:

e The size, sector and location of the companies consulted
e The small firms representative organizations who were consulted
e How you made contact, i.e. by phone, email, post or face-to-face

Stage 3 — Public Consultation — Concluding the Process

Better Regulation Executive guidance on consultation is available from
www.cabinetoffice.gov.uk/regulation/consultation. ~When the consultation is
concluded you will need to obtain final policy clearance and produce a final RIA. The
final RIA should include full details of the reactions and issues that have arisen
during the small firms impact test, together with your analysis and an explanation of
your policy response.
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If your policy proposal has changed substantially as a result of the general
consultation leading to a widening of scope or increased burden you should
reconvene focus groups. Ideally, this should include small businesses who have
already taken part in the earlier focus groups since they will be familiar with the
policy goal and options for implementation.

The Small Business Service will advise the Secretary of State for Trade and Industry
against agreeing any policy proposal where an adequate SFIT has not been
conducted. This applies to business raised at either the Panel for Regulatory
Accountability or handled through correspondence. The Government has decided
that the Small Business Service is expressly entitled to have its assessment of the
impact of a proposal on small businesses included in the final RIA.

NOTES

URN: 03/1942
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9.  Annex C: Initial/Partial/Full RIA Template

Tentative Template for RIA®

Department Impact Assessment of....

Version # Related Publications

dd/mml/yy General Markets White Paper
Available to view or download at: www.
Contact name for enquiries:

Contact telephone number:

Summary [250 words maximum]

o Briefly summarize the proposal’s purpose and intended effect, noting any
significant or unique aspects of the intervention.

e Say what the expected monetary benefit will be for the Government’s recommended
option (in brackets if negative).

[Chief Economist’s] Sign-off

I have read the Impact Assessment and | am content the evidence base supports the
proposed costs, benefits and impact of the policy options.

Signed by the [Chief Economist]:

Date:

Ministerial Sign-off
I have read the Impact Assessment and | am satisfied that the benefits justify the costs.

Signed by the responsible Minister:

Date:

118 The Tools to Deliver Better Regulation, Better Regulation Executive, UK, July 2006
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Policy Option

Net Present Value of option £
Benefits Citizens Public Sector Private & Total
Voluntary
Current (No Action) | O 0 0 0
One-off Benefits
Annual Benefits | 0 0 0 0
Non-monetary benefits Improved financial access and quality of service
Annual Costs Citizens Public Sector Private & Total
Voluntary

Current (No Action)

New Administrative

New Policy

ol O O] ©
ol O O] ©
ol O O] ©
ol O O] ©

New Annual Cost

Non-monetary costs

Annual Regulatory Benefit (in brackets if negative)

One-off Costs Citizens Public Sector Private & Total
Voluntary

New Administrative

New Policy

New Transitional Cost
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Policy Option

Which business sectors/organizations are impacted?
What's the average annual cost for organizations?

What's the average annual cost for a representative small
organization?

Will this prevent, restrict or distort competition?

Will there be any disproportionate impacts? On whom?
What is the governmental entity responsible for enforcing this
policy?

What's the average annual cost for enforcement?

Will implementation go beyond minimum EU requirements?
Is a sunset clause included in the regulation? If so, when?
What is the average annual value of the proposed offsetting
measure?

Evidence Base

[Detailed narrative and analysis underpinning this policy option]
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